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PROOF BY COMPARISON OF HANDWRITING; ITS 
HISTORY. 


The acceptable modes of proving handwriting are to-day 
fairly settled, in one way or another, in most jurisdictions under | 
Anglo-American law. But in endeavoring to understand the 
reasons for the variety of rules that prevail in different jurisdic- 
tions, in attempting to employ the conflicting precedents, and in 
preparing other such statutory changes as those of the last 
decade in New York and Tennessee, it is indispensable to have in 
mind the history of the doctrines and, in particular, of the senses 
in which certain common phrases have been used. Without an 
appreciation of the historical perspective, without a realization 
that both doctrines and phrases have to be considered, not merely 
as fixed and at rest, but as moving, intelligent study or legisla- 
tion is impossible. The attempt will here be made to outline 
briefly the main features of the history of the subject. 


In proving a document or a signature to have been written by 
A, two distinct kinds of evidence offer themselves; first, testi- 
mony by a person who saw the act of writing, or some cir- 
cumstance leading up or pointing back to it; secondly, evi- 
dence of some other sort. The difference is that in any and all 
ways of the second sort there is involved the establishment of a 


type or character of the handwriting, and an estimate, based on 
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comparison, that the disputed writing belongstothe type. This 
is so whether we employ witnesses who know that type and examine 
the disputed writing, or whether the jury is given the means of 
knowing thetype and making the examination. By the first mode 
we are not in any way concerned with the character of the person’s 
writing; the witness testifies directly to seeing the act done, just 
as he would testify to seeing a blow struck. By the second 
mode, there is always an inference from the type to the genuine- 
ness of the disputed instance. It is obvious how wide the dif- 
ference is; the first is in fact not strictly a proof of handwrit- 
ing at all, but a proof of an act done. Now the first and most 
important point of legal history here is that, at a certain stage 
of our law, all of the second modes were, while not entirely 
repudiated, greatly discountenanced and strictly limited in their 
use. For instance, a paper being offered as written by X, A’s 
testimony that he saw X write it would be always received ; but 
A’s testimony that he had often seen X write and that this was 
X’s writing would not be. The next point of importance is that 
the term ‘‘comparison of hands’’ (or, in the older phrase, 
‘* similitude of hands ’’) was indiscriminately applied to all of 
the modes of the second sort, ¢. e., to any way of proving except 
by one who had seen the very document written. What we find 
is the gradual admission, one after another, of various modes of 
the second sort, but they were all at first known by the general 
phrase ‘* similitude ’’ or ‘* comparison of hands; ’’ and when that 
phrase was used, it covered even the testimony of one who had 
seen X write and thus knew his hand. Thirdly, with reference 
to the limited use of these modes of the second sort, we find, a, 
that the only kind of witness who could be heard was one who 
had seen X write; no other sort of knowledge was orthodox; 6, 
that such testimony was conceded to be proper in civil causes 
only (and perhaps in petty causes alone, 7. e., causes under forty 
shillings in amount), and that though (at the stage when we take 
up the matter, the era of the Restoration and the Revolution), 
the Crown was endeavoring to extend its use, this extension was 
strenuously opposed and was evidently against orthodox practice. 

These points will be sufficiently illustrated by the following 
passages from the trials of the late 1600s: — 


| 
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1683. Sidney’s Trial.1 ‘* Mr. Sheppard sworn. Atty.-Gen. Pray, will 
you look upon these writings [shewing the libel]. Are you acquainted 
with Colonel Sidney’s hand? Sheppard. Yes, my lord. Att.-Gen. Is 
that his handwriting? Sheppard. Yes, sir; I believe so. I believe all 
these sheets to be his hand. Atty.-Gen. How come you to be 
acquainted with his hand? Sheppard. I have seen him write the in- 
dorsement upon several bills of exchange. Col. Sidney. My lord, I 
desire you would please to consider this, that similitude of hands can 
be no evidence. JL. C. J. Reserve yourself until anon, and make all 
the advantageous remarks you can. * * * Sidney.? Now, my lord, 
I am not to give an account of these papers; I do not think they are 
before you, for there is nothing but the similitude of hands offered for 
proof. The similitude of hands is nothing ; we know that bonds will be 
counterfeited, so that no man shall know his own hand. * * * 
Remarks* by Sir John Hawles, Solicitor-General under Wm. III: 
‘The evidence was, proving the book produced to be Col. Sidney’s 
writing, because the hand was like what some of the witnesses had seen 
him write; an evidence never permitted in a criminal case before. 
The case of the Lady Carre ‘4 was well cited by Col. Sidney, against 
whom there was an indictment information of perjury, in which it 
was resolved that comparison of hands was no evidence in any crim- 
inal prosecution.’ ’’ 

1688. Trial of the Seven Bishops.5 Several witnesses were offered, 
most of whom had not seen the Bishops write, but had only had corre- 
spondence. After their testimony, which was very hesitating, Serj. 
Levinz: ‘* My lord, before this paper is read, we hope you will let us 
be heard to it. For what is all the proof that they have given of this 
paper? They havea proof by comparison of hands, which in a criminal 
case ought not te be received. * * * For them to come to prove 
hands only by those that saw letters, but never saw the persons 
write, this I hope will not amount to so much as comparison of 
hands. * * * It is an easy matter for any man’s hand to be coun- 
terfeited; that they sure will agree, for frequent daily experience 
shows how easily it may be done; is it not easy then to cut any man 
downin the world by proving it like his hand? And proving that 


likeness by comparing it with something that he hath formerly seen?» 


This strikes mighty deep. The honestest man in the world, and the 
most innocent, may be destroyed, and yet no fault to be found in the 


1 9 How. St. Tr. 851. 1 Sid. 418. 


2 864. 5 12 How. St. Tr. 466. 
3 1003. 
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jury or in the judges.” * * * Sol.-Gen. (opposing): ‘‘ It is a won- 
derful thing, they say, that such evidence should be offered, but truly, 
my lord, it is a much stranger thing to hear Mr. Sergeant Pemberton 
say it was never done before. * * * [In Sidney’s case] there was 
no person that swore he saw him write it; there was nothing proved 
but similitude of hands, to make the jury believe it his hand- 
writing.” * * * Mr. J. Holloway: ‘In civil matters we do go 
upon slight proof, such as the comparison of hands, for proving a deed, 
or a witness’ name; but in criminal matters we ought to be more 
strict and require positive and substantial proof.’’? The judges being 
divided (Powell and Holloway, JJ., against, and Allybone, J., and 
Wright, L. C. J., in favor, the difference turning on the fact that the 
case was a criminal one), the evidence was not considered. 

1691. Trial of Sir R. Grahme (Lord Preston).' “*L. C. J. Holt (to 
jury): Mr. Townesend says he has seen my lord write several times 
and does believe the writing to be in his hand; and to the same purpose 
says Bland. Lord Preston: I hope your lordship will please to observe 
to the jury that this is only a proof of similitude of hands; nobody see 
me write them.’’ 

1695. R. v. Crosby.2 ‘* At this trial several treasonable papers were 
produced, which they swore they believed to be the handwriting of the 
prisoner; and on this a question arose whether comparison of hands 
were sufficient; and per curiam [L. C. J. Holt], it is not sufficient for 
the original foundation of an attainder, but may be well used as a cir- 
cumstantial and confirming evidence, if the fact be otherwise fully 
proved; asin my lord Preston’s case, his attempting to go with them 
into France, and principally where they were found on his person. 
But here, since they were found elsewhere, to convict on a similitude 
of hands was to run into the error of Colonel Sidney’s case.’’ ® 


These passages illustrate, then, (1) that the term ‘* similitude”’ 
or ** comparison of hands’”’ covered all modes of proving hand- 
writing (in the strict sense, 7. e. every way in which the type 
of writing was the source of belief) ; (2) that the orthodox use of 
such proof was confined at least to civil causes; ‘ (3) that the 


1 12 How. St. Tr. 736. of the time, of the then meaning of 
2 12 Mod. 72. the phrase, see the note of the learned 
8 See also: 1684. Hayes’ Trial, 10 compilers of Adolphus and Ellis’ Re- 
How. St. Tr. 312-14; 1723. Bishop ports, vol. 5, p. 752. 
Atterbury’s Trial, 16 id. 546. For 4 There can be little doubt that the 
other illustrations, from the literature use was not limited to petty causes, 
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only accepted mode of such proof was by those who had seen 
the person write. We have now to notice a gradual expansion 
of the limits of the doctrines under (2) and (3); and first of 
(2):— 

2. We first find signs of a doctrine that in criminal cases 
proof by ‘‘ similitude of hands’”’ is admissible if the disputed 
paper was found in the accused’s possession; in such a case of 
prima facie authorship, this doubtful kind of evidence was 
acceptable as ‘* circumstantial and confirming evidence,’’ in Lord 
Holt’s language." This modification begins before 1700, and 
becomes common in the trials of the next century, and even as 
late as 1802 we find Mr. McNally writing: — 


1802. McNally, Evidence, 403: ‘‘ But though mere comparison of 
handwriting be not evidence on an indictment or information, yet papers 
found in the custody of the defendant and the writing thereof proved 
to be in his hand by persons who have seen him write, is sufficient pre- 
liminary evidence to entitle the counsel for the Crown to have them 
read.’’ ? 


This modification in its broad form (confining this kind of proof 
in criminal cases to corroborative purposes only ) was embodied 
in the text-books of the 1700s.* But by the end of the century 


but was common in civil causes gen- 
erally, particularly, in the proof of 
witnesses’ signatures to wills, deeds, 
etc. See, for an example, Blurton v. 
Toon, Skinner, 639 (1695). 

1 1695. Crosby’s Case, supra. 

2 1688. Serj. Pemberton, in Seven 
Bishop’s Trial, supra, for defence, 
distinguishing Sidney’s Case: ‘ My 
lord, that case differs from this toto 
coelo; the writing was found in his 
possession, in his study; there was 
the proof that nailed him,”’ a distinc- 
tion not at the time put forward. Com- 
pare also: 1684. Hayes’ Trial, 10 
How. St. Tr. 812-13; 1722. Layer’s 
Trial, 16 id. 199, 205; 1758. R. v. Hen- 
sey, 1 Burr. 644. 

3 Ante 1726. Gilbert, Evidence, 53: 
“ The proof of false swearing to an affi- 


davit or answer may be further illus- 
trated by the comparison of hands, 
which possibly may be evidence in con- 
currence with other proof that out of 
the answer itself evince the identity of 
the person. But that the comparison 
of hands only should be a proof ina 
criminal prosecution was never law 
but only in the time of King James, 
and the distinction has ever been taken 
that the comparison of hands is evi- 
dence in civil and not in criminal cases. 
The reason why the comparison of 
hands is allowed to be evidence in 
civil matters is because men are dis- 
tinguished by their handwriting as 
well as by their faces, for it is very 
seldom that the shape of their letters 
agree any more than the shapes of 
their bodies; therefore, a comparison 
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the limitation had disappeared entirely, and we fiad Mr. McNally 
able to say, in 1802, as the result of the latest rulings: !1— 


‘*In proving the handwriting of a defendant, there is no legal dis- 
tinction between that which is legal evidence in a civil action and that 
which is legal evidence in a criminal prosecution.’’ ? 


3. Taking up now the other limiting doctrine already men- 
tioned, we find that here, too, an expansion was taking place. 
The orthodox witness had been one who had seen the person write. 
This was the only clear and accepted foundation for the witness’ 
knowledge of the hand. In the Bishops’ Trial, Serj. Levinz, in 
defence, had argued: ‘‘ For them to come to prove hands only 
by those that saw letters, but never saw the persons write, this 
I hope will not amount to so much as a comparison of hands.”’ 
Nevertheless, the Crown lawyers had already begun and in- 
cessantly kept up the practice of offering witnesses who had 
an inferior knowledge, e. g., who had bought a bill indorsed by 
the person and had afterwards demanded and received payment 
of it from him,—a kind of witness perfectly acceptable to-day. 
In the Seven Bishops’ Trial, for example, all but one of the 
witnesses had apparently this sort of knowledge only, and this 
circumstance probably weighed much with the judges who were 
for rejection. Although in Crown cases of the 1700s the judges 
were able to force this sort of testimony in (especially where 


of hand serves for a distinction in Treason, Comparison of Hands is not 


civil commerce, for the likeness does 
induce a presumption that they are the 
same. But in criminal prosecutions 
the presumption is in favor of the 
defendant, therefore, when compari- 
son of hands is the only evidence in a 
criminal prosecution, there is no more 
than one presumption against another, 
which weighs nothing.” 

1767. Buller, Trials at Nisi Prius, 


236: ** A Confession by Letter must 
be proved to be of the Party’s Hand- 
writing; and where Nobody saw the 
Writing [i. e. the act of writing 
it], that must be by Comparison of 
But in the Case of High 


Hands. 


sufficient for the original Foundation 
of an Attainder, because there must be 
Proof of some Overt Act, and Writing 
is not an Overt Act. But it may be 
used as a circumstantial and confirm- 
ing Evidence, if the Fact be other- 
wise proved. And in any other crim- 
inal Prosecution it will be Evidence 
the same as in a civil Suit.”’ 

1 Pp. 417. 

2 The first cases accepting this, the 
conceded rule of to-day, seem to have 
been: 1781. De La Motte’s Trial, 21 
How. St. Tr. 810; 1792. R. v. Tandy, 
K. B. Ire., McNally’s Evidence, 409. 
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the papers were found in the accused’s custody ),! yet the ac- 
ceptance of such a witness was distinctly a new thing, a loose 
practice, and an expansion of the orthodox requirements, as we 
may see from the language of the various trials, and from the 
following ruling :— 


1696. R. v. Culpepper.? ‘* Then they produced a witness to swear 
to the contents of another letter [of Sir Francis Wythens] ; which was 
denied, he never having seen Sir Francis write, but deposed that it was 
the same hand with the letter produced. Non allocatur; for, per Holt, 
C.J., * * * here the witness cannot prove a letter written, for he 
never had seen Sir Francis write, wherefore it was disallowed.’’ 


The great case of Lord Ferrers v. Shirley, however, in 1731, 
stamped this new doctrine as orthodox.’ For the rest of the 
century, however, it seems to keep a secondary place; it is usable 
only in case of ‘* necessity,’’ 7. e., when witnesses who have seen 
the person write cannot be had.‘ 


By the beginning of this century this class of testimony takes 


its place on an equal footing 


1H. g., Layer’s Trial, supra; 
Grahme’s (Preston’s) Trial, supra. 

2 Skinner, 673. 

8 Fitzgibbon, 195. A clerk of Earl 
Ferrers had received or seen several 
letters, which one C. (whose signa- 
ture was in question) had purported 
to write. ‘‘ The counsel insisted that 
in all cases where a witness would 
swear to the handwriting, he must be 
able to say that he saw such person 
write.”’ The witness was rejected, 
but because he could not show that 
the letters were really C.’s, Page, J., 
wanted to confine the use of such wit- 
nesses to cases of necessity, as where 
the person in question was abroad; 
but Raymond, C. J., would not concede 
any such limitation. 

4 1767. Buller, Trials at Nisi Prius, 
236: * The Reason why the Compari- 
son of Hands is allowed to be Evidence 
is because Men are distinguished by 
their Handwriting as well as by their 


with the older kind;* but its 


faces. In general Cases the Witness 
should have gained his Knowledge 
from having seen the Party write; but 
under some Circumstances that is not 
necessary, as where the Handwriting 
to be proved is of a Person residing 
Abroad, one who has frequently re- 
ceived Letters from him in a Course of 
Correspondence would be admitted to 
prove it, though he had never seen 
him write. So where the Antiquity 
of the Writing makes it impossible 
for any living Witness to swear he 
ever saw the Party write.” 

5 In early American cases we find 
instances of failure to recognize the 
new sort; the judge regards testimony 
based on anything less than seeing the 
person write as inadmissible: Huger, 
J., in Cantey v. Platt, 2 McCord, 260 
(1822); Tilghman, C. J., in Vickroy v. 
Skelley, 14 S. & R. 373 (1826). Yet as 
early as 1819, Mr. J. Duncan accepted 
the newer mode, in Com. v. Smith, 6S. 
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distinctly modern and parvenu character may be perceived from 
the following well known passage of Lord Eldon’s:— 


1803. Lord Eldon, L. C., in Eagleton v. Kingston, 8 Ves. 473: 
‘* When I first came into the profession, the rule as to handwriting in 
Westminster Hall in all the Courts was this. You called a witness, and 
asked whether he had ever seen the party write. If he said he had, 
whether more or less frequently, that was enough to introduce the 
further question, whether he believed the paper to be his handwrit- 
ing. * * * Or you might ask a witness who had not seen him write 
for a length of time, if you could not get a witness of a subsequent 
date. * * * This rule was laid down with so much clearness that 
till very lately I never heard of evidence in Westminster Hall of com- 
parison of handwriting by those who had never seen the party write.’ 
And again 1814, in Wade v. Broughton, 3 Ves. & B. 172: ‘* Where there 
has been correspondence by letters, the contents of which are such as 
to render it probable that they were received — perhaps impossible to 
suppose the contrary —, that course of correspondence will- do; and 
that has grown up in modern times.”’ 


4. The result at this point was that the opposition to proof 
by ‘‘ comparison of hands’’ had been forced to give way, and 
that the use of such proof had been enlarged with reference 
to (1) the kind of case — civil and criminal —in which it could 
be used, and (2) the source of the witness’ knowledge which 
would be recognized as sufficient. But the old stigma remained, 
and the old literature discountenancing it was still perused. 
Thus, when now still other varieties of it were attempted to be 
availed of, it came about that the argument against them was 
that they involved ‘‘comparison of hands’’ and were thus 
_ unlawful. The attitude of mind was: “ Yes, to be sure, you 
may bring a witness who saw X write, or even received let- 
ters which X treated as genuine, or had old records in his pos- 
session purporting to be signed by X; that is well enough ; that 
is not comparison of hands, but this that you are offering ts 
comparison of hands, which has from of old been unlawful.”’ 
In other words, we now come to a stage in which ‘* comparison 


& R.571. The past of the lawinthis 482 (1874), that this sort of testimony 
respect is often ignored, as where itis ‘has never been questioned.”’ 
said, in Bennett v. Mathewes, 5S. C. 


H 


PROOF BY COMPARISON OF HANDWRITING; ITS HISTORY, 489 


of hands’’ received a new and restricted sense, and in this sense 
was used to cut off the introduction of new varieties of testi- 
mony. It was now applied to all witnesses who had no previous 
knowledge of the hand, but were shown specimens in court and 
asked to compare them with the disputed writing. This change 
of meaning in the phrase is the key to the sources of the early 
1800s, and must be clearly appreciated. The following passages 
will illustrate it; the second one, of Mr. J. Buller, is the most 
striking, because in his own book of twenty years natn’ * he had 
used the phrase in the old sense :— 


1770. Yates, J., in Brookbard v. Woodley,” rejecting old register- 
entries offered as standards: ‘‘ I do not know any case where compar- 
ison of hands has been allowed to be evidence atall. * * * Where 
a witness has seen the party write, * * * thatis evidence. But 
where it is merely opinion on similitude of the writing collected from 
barely comparing them, the jury may compare them as well as anybody 
else.”’ 

1781. Buller, J., to the jury in De La Motte’s Trial :* ‘* The counsel 
on the part of the prisoner have first objected that similitude of hand- 
writing is no evidence. They certainly are right in that argument ; but 
the objection does not apply to this case. Similitude of handwriting 
is where a paper is produced not sworn to by anybody that has ever 
seen him write or has any knowledge of his hand, but the inference is 
made that it is his handwriting because it is like some other which is 
so. But that is not the evidence which has been offered to you respect- 
ing any one of the papers which you have heard read; they have all 
been proved by persons who were acquainted with his handwriting. 
They speak not from the similitude of the writing only, but from their 
knowledge of his handwriting, having seen the prisoner write before. 
That, gentlemen, is the only evidence which can be given of handwrit- 
ing, except it happens that there be a person who saw the prisoner 
actually write the papers.”’ 

1792. R. v. Tandy,* prosecution for sending a challenge to 
Mr. Toler. Mr. Toler testified: ‘‘I have seen him write, and 
received letters from him.’’ Counsel for defendant argued ‘* that as 
the evidence offered was merely upon comparison of hands, without any 
previous ground to show that it was sent by Mr. Tandy to Mr. Toler, 


1 See the passage, ante, p. 487. 8 21 How. St. Tr. 810, 
2 Peake N. P. 20. 4 K. B. Ire., McNally, 409. 
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it could not beread. * * * From the reversal of Algernon Sidney’s 
attainder to the present case, in criminal prosecutions comparison of 
handwriting is not evidence.’’ Boyd, J.: ‘* This is not comparison of 
hands. Mr. Toler says he knows the handwriting.’’ ! 


5. To understand the new meaning of the phrase, it is neces- 
sary to look back at the scope of the early use of * similitude 
of hands’’ and see how far it included juxtaposition by the wit- 
ness coram judicio. The first thing to note is that it was not 
the process of juxtaposition by the witness that was reprobated, 
but the use of such testimony at all. Remembering that the 
early restricted practice in civil cases was confined to witnesses 
who had seen the person write, we here find that no discrimination 
was made between the different ways in which he might give his 
testimony, @. e., he could either merely look at the disputed 
writing and give his opinion upon it, or better still (they 
thought) bring in the other writing he had seen made and jux- 
tapose it, and even show it to the court and jury. In other 
words, when they did allow proof by ‘ similitude of hands ’’ at 
all, they made no special discrimination against juxtaposition in 
court; it was all * similitude of hands,’’ equally good or equally 
bad. Thus, Serjeant Levinz, arguing for the Seven Bishops, 
in 1688, and conceding what he felt obliged to, said: ? — 


** Your lordship knows that in every petty cause where it depends 
upon comparison of hands, they use to bring some of the party’s band- 
writing which may be sworn to to be the party’s own hand, and thenit is 
to be compared in court with what is endeavored to be proved; and upon 
comparing them together in court the jury may look upon it and see if 
it be right. In such manner of proofs by comparison of hands the 
usage is that the witness is first asked, concerning the writing he pro- 


1 This change of meaning was 
Observed by Mr. Starkie, with his 
usual acumen and accuracy: 

1822. Starkie, Evidence, II, 515: 
“Tt is also a rule that evidence by 
comparison of hands is not admissible. 
By comparison is now meant an actual 
comparison of two writings with each 
other in order to ascertain whether 
both were written by the same person. 


Here it may be observed that such 
evidence is now deemed to be receiv- 
able and legal evidence of handwriting 
as (distinct from evidence by compari- 
son of hands) seems formerly to have 
been considered as evidence by com- 
parison of hands and as inadmissible 
at least in criminal cases.’’ So also 
Mr. Best, Evidence, § 248. 
2 12 How. St. Tr. 297. 


- a 
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duces, Did you see this writ by the defendant whose hand they would 
prove? If he answers, Yes, I did, then should the jury, upon compari- 
son of what the witness swears to with the paper that is to be proved, 
judge whether those hands be so like as to induce them to believe that 


the same person writ both.’’ ! 


1 It was done also in Hayes’ trial, 
10 How. St. Tr. 312, 313 (1684), and is 
later illustrated by these passages: 

1714. Carbone v. Cotton, Viner’s 
Abr. “ Evidence,”’ T, b, 48, 11. The 
witness to a promissory note denied 
his hand, but avowed his attestation 
of two papers in another transaction; 
these were produced, and “ Pratt, C. 
J., left it to the jury on the similitude 
of the hands between the deeds proved 
and the note.” 

1723. Serjt. Wynne, in Bishop At- 
terbury’s Trial, 16 How. St. Tr. 547: 
“ But it was never known, and I may 
defy all the writers of law to show me 
one instance, that any evidence of the 
similitude of hands (which can only 
be made out by comparison) was ad- 
mitted but where the papers presented 
to be written in the same hand were 
produced and compared; which is 
so far from being the present case 
that * * * [the witnesses] never 
had an opportunity of comparing the 
original letter stopped in August last 
with any one which they affirm to 
have been written in the same hand.” 

1781. De La Motte’s Trial, 21 How. 
St. Tr. 782. Peckham (addressing the 
jury for the defence) : ‘‘ [The witness] 
takes two or three letters from the 
rest, ‘No, I will not swear to these, 
but I can to the others.’ It is some- 
thing whimsical. But look at all these 
papers, compare them with your own 
eyes, aud see whether the one hand is 
not so like the other that the man 
that could swear positively to some 
might swear as positively to all.” 

In Lord Ferrers v. Shirley, 1731, ante 
(as well as in Bishop Atterbury’s Trial, 


supra) the production of the docu- 
ments was even demanded as indis- 
pensable: ‘‘It was further objected 
to the said witness that he should 
produce the letters, that the court and 
the jury might be able to judge of the 
resemblance between the hand to the 
letters and that to the deed; but this 
was overruled by the court [not be- 
cause it was not proper, but] because 
the witness might well have acquired 
a knowledge of Cottington’s character 
by having seen several letters wrote by 
him.’? And Mr. Phillips, commenting 
on this, in 1814, says (I, 488): ** [After 
direct testimony] it seems reasonable 
that the opposite party should be 
allowed to call upon him to produce 
the writings in court, that the jury 
may judge of the means which the 
witness had of forming his opinion.” 

The same absence of discrimination 
appears in the old usage as to proof 
of genuineness of seals: 

Professor J. B. Thayer, Cases on 
Evidence, 707, note: “‘ The old Eng- 
lish law allowed the authentication 
of deeds by introducing other deeds 
for the purpose of comparing the 
seals with that of any disputed one. 
An example of this is found in 2 Brac- 
ton’s Note Book, 1 (1218). The plain- 
tiff had put forward a deed and the 
defendant had denied its genuineness. 
The plaintiff replied that the wit- 
nesses to the deed were all dead, but 
that these persons, whom he named, 
had deeds of the same party, sealed 
with the same seal. The case went 


over, and these three persons were 
summoned to bring in their deeds in 
order that the seals might be compared 
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In short, the struggle that was going on was against ‘ simili- 
tude of hands’”’ in general, and, later, against witnesses who had 
merely received correspondence; and where there were witnesses 
who had seen the person write, they were either competent or in- 
competent (according to the side the counsel represented ), and no 
objection was founded on their bringing the specimens into court.! 

What we have, then, as the present century came in (the 
time when reasons and principles for the rules of evidence began 


by the judges. And so ib., case 237 
(1224), Bracton, 898b. The com- 
parison appears also to have been 
made, sometimes, by the jury, as ina 
case of 1219 (2 Br. N. B. Case 51), 
where a party put himself upon the 
witnesses and other seals and the 
country. As in such cases the wit- 
nesses went out with the jury, it 
seems reasonable to suppose that they 
had with them the other sealed docu- 
ments for comparison. There are 
various indications that a like com- 
parison of handwritings was allowed 
to be made in jury trials by witnesses 
and the jury.’’~ See also Pollock and 
Maitland, History of English Law, 
II, 222. 

1 This seems to be the explanation 
of the much discussed and much mis- 
understood act reversing Algernon 
Sidney’s attainder, which ran as fol- 
lows: 

1 W. & M. 24 (1689), printed in 9 
How. St. Tr. 996: Act for annulling and 
making void the attainder of Algernon 
Sidney, Esq.: ‘‘Whereas * * * 
there being at that time produced 
a paper found in the closet of said 
Algernon, supposed to be his hand- 
writing, which was not proved by the 
testimony of any one witness to be 
written by him, but the jury was 
directed to believe it by comparing with 
it other writings of the said Algernon,”’ 
the attainderis reversed. This recital 
is apparently incorrect, according to 
the printed report of the trial, since 


no writings appear to have been 
brought in and juxtaposed as stand- 
ards. But the fact is that, according 
to the law at the time of the Act, any 
use of ‘‘ similitude of hands,” as 
already explained, was unlawful in 
criminal cases; and, when the legisla- 
ture wished to repudiate the proceed- 
ings at that trial, it was perfectly 
natural for them, whether by inadvert- 
ence or otherwise, to use the phrase 
‘comparing it with other writings,” 
because either and any mode of proof 
by ‘‘similitude’? was bad. Con- 
versely, if it had been good, it would 
have been equally good whether the 
witness brought in or did not bring in 
the specimens he had seen written. 
Perhaps the phrase of the Act “ not 
proved by the testimony of any one 
witness to be written by him’”’ is the 
best proof for those who are familiar 
with the language of the State Trials. 
That phrase, as often there used, means 
only one thing, viz., the lack of any 
witness who saw the actual writing of 
the disputed document; and the Act 
contrasts that kind of a witness with 
a witness who judges merely by the 
style of writing. Finally, the legisla- 
ture could hardly have used the phrase 
by inadvertence, because in the testi- 
mony set forth at p. 989, it appears 
that the legislature had received 
freshly and accurately an account of 
just what evidence was offered, and 
it did not include the juxtaposition 
of specimens. 
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much to be thought about) is (1) the acceptance of witnesses 
who had seen the person write; (2) the acceptance of witnesses 

who had received writings subsequently treated by him as genuine 

or who had had the custody of ancient documents of the same 

person’s; (3) the permission, for such persons, equally of merely 

examining the disputed writing and of bringing into court the 

specimens they knew and juxtaposing them; (4) the exclusion of 

any other mode of testimony under the condemnatory phrase 

**comparison of hands.”’ 

6. The other kinds of witnesses that were thus excluded 
would be (a) an ordinary witness who knew nothing about the 
handwriting but merely juxtaposed specimens and compared; 
{b) the same testimony by one skilled in handwriting gen- 
erally. Now the former was of course barred absolutely by 
the Opinion rule, well expounded in this connection in the 
following passage : —. 


1770. Brookbard v. Woodley. Yates, J. ‘‘ Where it is merely 
opinion on similitude of the writing collected from barely comparing 
them, the Jury may compare them as well as anybody else, and any two 
people may think differently.”’ 


It was because, when the judges stopped to think, this Opinion 
rule clearly excluded the ordinary witness who spoke only from 
juxtaposition, that they began to see that logically it also 
effected the exclusion of the opinion of any lay witness what- 
ever so far as based on a comparison in court. Hence we find 
that even witnesses who had seen the person write or had 
received letters or possessed old records were now for the first 
time denied the old orthodox process, mentioned in (5) supra, 
of juxtaposing in court. But this came about slowly. (a’) 
For witnesses who had seen the person write it was enforced 
in 1801 in Garrells vy. Alexander,’ though in some American 
jurisdictions the old practice survived.’ (a”) For witnesses 


1 Peake N. P. 21, note. 11; 1866, Vinton v. Peck, 14 Mich. 292; 
2 4 Esp. 37, Lord Kenyon, C. J. 1880. Worth v. McConnell, 42 id. 
1805. Hopkins v. Simmons,1 Cr. 475. 
C. C. 250; 1833. U. S. v. Larned, 4 id. Of course so far as the inspection 
$12; 1860. Woodman v. Dana, 52 Me. of the standard, known to the witness 
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who testified through having long had the custody of ancient 
documents! the prohibition was longer in being applied. Doe v. 
Tarver, in 1824,? maintained the old practice; and it does not 
seem ever to have been expressly outlawed.? Whether it would be 
regarded as lawful to-day cannot be told; * though it is certainly 
anomalous, because obnoxious to the Opinion rule. 

(&) The other kind of testimony thus excluded was that of ex- 
perts speaking from juxtaposition. This it was now strenuoulsy 
sought to introduce. It is no matter of surprise that the judges 
instinctively hesitated; for the idea of expertism in handwriting 
was then a novel one.® But the significant circumstance is that 
those who tried to use this kind of testimony were obliged to 
strive to remove from it the stigma of being ‘* comparison of 
hands.’’ Thus: — 


1802. Garrow, for the prosecution, contending for the admission of 
expert testimony in R. v. Cator:® ‘ I come now then to see what com- 
parison of handwriting is. I call somebody out of the crowd; I show 
him a paper of Mr. Cator’s handwriting, and say ‘that is a paper of 
Mr. Cator’s handwriting,’ he not being a man of skill; then I show 


him the libel, and do the same by the jury. Half of them may think 


to be genuine, is necessary by way of 
refreshing recollection, its use is 
legitimate. To this extent, but to 
this only, its propriety is still recog- 
nized: 1816. Burr v. Harper, Holt N. 
P. 420; 1845. A. v. Shepherd, 1 Cox Cr. 
C. 237; 1828. Redford v. Peggy, 6 
Rand. 345; 1849. Smith v. Walton, 8 
Gill 85; 1856. McNair v. Com., 26 
Pa. 388; 1860. Clark v. Wyatt, 15 Ind. 
272; 1885. Thomas v. State, 103 id. 
431. But the opinion in Burr v. 
Harper reads like an afterthought 
intended to justify existing practice. 
It should be added for English law, 
that in Doe v. Suckermore, 5 A. & E. 
724, 752, Williams, J., and Patteson, 


J., respectively approved and disap- 


proved of Burr v, Harper. 
1 See ante, p. 487. 
2 Ry. & Moo. 143, Abbott, C. J. 
8 In R. v. Barber, 1 C. & K. 436 


(1844), a paper authenticated by such 
evidence was rejected, but it does not 
appear which of the counsel’s four 
reasons for rejection was sanctioned. 
From prior rulings, not elsewhere 
reported, mentioned by Mr. Phillips 
(I, 492, note) and Mr. Starkie (II, 517, 
note), the usage appears to have been 
without uniformity. In Doe v. Davies, 
10 Q. B. 314 (1847), the witness pro- 
duced the old register in question and 
compared it. 

4 In Williams v. Conger, 125 U.S. 
413 (1887), it was rejected and expert 
testimony alone was properly said to 
be receivable; but the learned judge 
erroneously states that the restriction 
to experts has always been the rule. 

5 See this, for example, at a much 
later time in Murphy v. Hagermann, 
Wright, 297 (1833). 

6 4 Esp. 117. 


. 

q 


PROOF BY COMPARISON OF HANDWRITING; ITS HISTORY. 495 


it is Mr. Cator’s handwriting, and half may think itis not. * * * 
(Thus, in the present case] I am not contending for a comparison of 
handwriting; I am referring to the skill and judgment of a person with 
respect to whom the jury are to judge.” 


They failed for a long time to introduce the new kind of tes- 
timony, and the legislature had finally to step in with its aid.? 
But the result of the discussion was that the stigmatized ‘* com- 
parison of hands’’ now obtained definitely the narrow meaning 
just illustrated; it covered the testimony of all witnesses whose 
knowledge was acquired solely by examination of specimens for 
the purpose of the trial; it no longer applied to witnesses who 
had gained a knowledge by seeing the person write or by receiv- 
ing correspondence, etc. When a judge now refused to accept 
a witness because ** comparison of hands is not evidence,’’ he 
meant to exclude any person, either skilled or unskilled, who 


1 In 1792, Lord Kenyon, C. J., in 
Goodtitle d. Revett v. Braham, 4 T. R. 
497, had refused to recognize the ob- 
jection of ‘comparison of hands” 
when made against an expert who had 
studied specimens of the handwriting. 
Lord Kenyon’s supposed recantation 
in Carey v. Pitt, Peake Add. Cas. 131 
(1797), apparently refers to testimony 
that a writing appears to be feigned 
(on mere inspection of it and nothing 
else), and not to comparison of hands 
by an expert, as claimed in R. v. Cator 
by counsel and assented to by Hot- 
ham, B.; and this is the construction 
put on this ruling by his contempory, 
Peake: Evidence, 74. Nevertheless 
Lord Kenyon seems to have been in the 
meantime of an opposite opinion, for 
in 1798, Stanger v. Searle, 1 Esp. 14, 
he excluded an expert’s testimony on 
this ground. For the next generation 
a series of rulings availed to exclude 
such testimony: 1802. R. v. Cator, 4 
Esp. 117, Hotham, B.; 1803. Lord 
Eldon, L. C., in Eagleton v. Coventry, 
8 Ves. 474 (“ That evidence was ad- 
mitted by Lord Kenyon in one case. 


It was first introduced by Mr. Justice 
Buller. * * * [But] these latter 
cases appear to have brought the law 
back to the state in which it stood 
twenty-five years ago”’’); 1814. The 
same judge in Wade v. Broughton, 
13 Ves. & B. 172; 1829. Clermont 
v. Tullidge, 4 C. & P. 1, Lord Tent- 
erden, C. J.; 1830. Griffith v. Will- 
iams, 1 C. & J. 47 (Exchequer). In 
1836, in Doe v. Suckermore, 5 A. & 
E. 710, where the whole subject was 
reasoned out, a division of opinion 
prevented a settlement of the law, 
Coleridge and Patteson, J.J., being 
for absolute exclusion, and Lord Den- 
man, C. J., and Williams, J., being 
for admission under restrictions. In 
1843, Fitzwalter Peerage Case, 10 Cl. 
& F. 193, expert comparison was ex- 
cluded. In 1845, in R. v. Shepherd, 1 
Cox Cr. C., 237, Erle, J., declared 
such testimony admissible to prove, 
but not to disprove genuineness. 
Finally in 1854, came the Common Law 
Procedure Act, 17 and 18 Vict., c. 125, 
§ 27, which admitted it with the proper 
restrictions. 
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was not of the last two classes and who was shown, either in 
court or before trial, specimens as a standard of whose genuine- 
ness he had no personal knowledge ;! and he also meant (by 
the end of the half century) the process of juxtaposition in court 
even by one who had a personal knowledge of the hand. In 
other words, the ‘* comparison ’’ in the old sense was the mental 
process of comparing the remembered type with the disputed 
instance; the ‘* comparison’’ in the new sense is the manual 
juxtaposition of specimens to form a notion of the type, or to 
see if the type tallies with the disputed writing. 

It was not until Doe v. Suckermore, in 1836, that any real 
threshing-out of reasons came. At the first part of the century 
the explanation rests largely on instinct; the judges had already, 
almost within a generation, allowed great additions in this mode 
of proof, by enlarging the class of those who could testify at 
all, and by removing the limitation to civil cases; and they 
instinctively set themselves against any further enlargement of 
the class. 

7. There is, of course, a sole remaining way of attempting 
to prove the genuineness of handwriting, viz., without asking 
the opinion of any witness, to lay before the jury specimens of 
the writing of the person in question. We have already seen 
that in the early practice there was no objection to the jury’s 
examination purely as such. The witness who had seen the 
person write (or later, had received papers, or possessed old 
documents learned to be genuine) might bring the writing in, if 
he had it, and the jury would incidentally look at it. Thus the 
stigma of ‘comparison of hands ”’ was not applicable to the fact 
of the jury’s examination as such; the struggle was against 
the use of a certain kind of witness, not against what he did if 
admitted. There were towards the end of the 1700s only 
two kinds of witnesses — those who had seen the person 


1 This is the modern sense, of 
course. Thus: 1819. Duncan, J., in 
Conn »v. Smith, 6 S. & R. 571: ** Com- 
parison of handwriting is when other 
-witnmesses prove a paper to be the 
‘handwriting of a party, and the wit- 
mess is desired to take the two papers 


in his hand, compare them, and say 
whether they are or are not the same 
writing. There the witness collects 
all his knowledge from comparison 
only; he knows nothing of himself, he 
has not seen the party write, nor held 
any correspondence with him.” 
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write, and those who had held correspondence or possessed 
ancient documents —, and it seems entirely clear,’ that not 
only could these witnesses bring in and compare the speci- 
mens they had, but the specimens could be laid before the 
jury for their inspection. But now the controversy over ex- 
pert testimony by juxtaposition was in full array; the new 
and narrow sense of the stigmatized ‘‘ comparison of hands’’ 
naturally associated itself with any and every process of 
‘* comparison ’’ or manual juxtaposition; and doubts about the 
propriety of the time-honored inspection by the jury thus arose. 
They had never arisen before, simply because the only witnesses 
who could be used at all were persons who had already a per- 
sonal knowledge of the hand and were thus otherwise compe- 
tent, and to whom juxtaposition in court was not essential, 
while for the new kind of witness, the expert, it was the essential 
source of knowledge; and thus the stigma began to attach itself 
to the process itself as well as to the witness who had to depend 
upon it. And now, as often happens in our law, the doubts 
which owed their source to a mere confusion of precedents began 
to have reasons supplied ex post facto. It was suggested that 
inspection (‘‘ comparison ’’) by juries who could not read was 
absurd; and other and real objections, with which we need not 
here concern ourselves, were later searched out. But the old 
tradition, hitherto unquestioned, that the jury could always have 
specimens for comparison, was for a long time too strong. 
Lord Kenyon’s remarks in Allesbrook v. Roach,? in 1795, illus- 
trate the judicial state of mind: — 


‘*Some judges have doubted the policy of that rule of evidence 
respecting the allowing of the jury to judge by comparison of hands, 
because often at a distance from the metropolis the jury are 
composed of illiterate men, incapable of drawing proper conclusions 
from such evidence. For my part, I have always been inclined to 
admit it, and shall do so in this case.’’ 3 


1 As illustrated in the passages Roach, supra, once excluded jury- 

ante, p. 491. comparison on this very ground of 

2 1 Esp. 352. illiteracy: 1791. Macferson v. Thoy- 

8 Singularly enough, Lord Kenyon tes, Peake, 20. In 1797 he seems still 

had already, before Allesbrook v. wavering; for in Da Costa v. Pym, 
VOL. XXX. 32 


498 30 AMERICAN LAW REVIEW. 


It is possible that the old practice of handing to the jury all 
specimens brought in by witnesses who, e. g., had seen the person 
write persisted for some time in the present century; in 1836. 
the counsel in Waddington v. Cousins! argues as if it had con- 
tinued; and in 1830, in Allport vy. Meek,? Lord Tenterden would 
apparently have allowed it if the specimens had been properly 
authenticated. But the Court of Exchequer, in 1830,‘ and the 
King’s Bench, in 1836, after canvassing the whole subject 
from the point of view of policy, put a limitation upon 
the practice — confining it to documents already in the case —, 
which remained the law® until the Common Law Procedure 
Act of 1854 substituted its more satisfactory rule. Thus 
the phrase ‘*comparison of hands,’’ by the first half of 


the century, might mean either juxtaposition by a witness or 
juxtaposition for the benefit of the jury, the former being not 


Peake N. P. 144, he disapproved of 
comparison by the jury, yet “the jury, 
nevertheless, compared the different 
signatures;” e., the old tradition 
was too much for his scruples. 

17C. & P. 595. 

2 4 id. 267. 

3 Compare Lord Denman, C. J. 
(1836), in 5 A. & E. 751, who says: 
‘¢ My brother Parke has informed me 
that at Nisi Prius he has felt himself 
bound to permit them [the jury] to 
see the documents on which the wit- 
ness judged’? when they were in 
court. The tradition of allowing 
jury-comparison was in some places 
perpetuated in this country, as ap- 
pears in the following passages, the 
first of which also illustrates the 
old sense of the phrase, as well as 
the custody-limitation mentioned ante: 
1792. Addison, P. J., in Pa. v. Mc- 
Kee, Add. 35: ‘Comparison of 
hands, or proof by witnesses ac- 
quainted with the handwriting, is 
proper proof to be left to a jury, espe- 
cially where, as in the present case, 
the writing is found in the possession 
of the party.’’ 1814. Parker, C. J., 


in Homer v. Wallis, 11 Mass. 312: 
** Whatever doubts there may now be 
in England as to this species of evi- 
dence —for in former times it was 
holden admissible, and has never yet 
to our knowledge been absolutely set- 
tled otherwise —,we have no doubt 
that it has become by long and invari- 
able usage in this State competent 
evidence here.’’ 

* Griffith v. Williams, 1 C. & J. 47. 

5 Doe v. Newton, 1 Nev. & P. 1. 
There were also individual rulings: 
1831. Solita v. Yarrow, 1 Moo. & Rob. 
133, Lord Tentenden, C. J.; 1831. 
R. v. Morgan, ib., Bolland, B.; 1836. 
Bromage v. Price, 7 C. & P. 548, Lit- 
tledale, J.; 1836. Waddington »v. 
Cousins, ib., 595, Lord Denman, C. J. 
(after Doe v. Newton). 

6 1836. Lord Denman, C. J., in Doe 
v. Suckermore, 5 A. & E. 750; 1841. 
Hughes v. Rogers, 8 M. & W. 123 
(apparently treating the matter as not 
settled); 1845. R. v. Shepherd, 1 id. 
237, Erle, J.; 1852. R. v. Taylor, 6 id. 
58, Wightman, J.; 1855. Doe v. Wil- 
son, 10 Moore P. C. 529 (trial held 
before the Act of 1854). 
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allowed at all, and the latter after a time suffering a marked 
limitation of use. But what seems certain is that, so far as 
juxtaposition for the jury was discountenanced, not because of 
the real difficulties involved in it (confusion of issues, etc., etc.), 
but by the stigma of the phrase ‘‘ comparison of hands,’’ this 
was due to its modern association by confusion with that modern 
sense of ‘‘ comparison of hands’”’ (juxtaposition) as applied to 
expert witnesses; the stigma of that phrase attached properly 
to a kind of witness — in the beginning to a large class, at the 
end to a small class —, but it had originally no reference to the 
mere process of juxtaposition. 


If the foregoing exposition has been clear, we may understand 
(1) that the classes of witnesses who may testify to handwriting 
have increased in number by successive enlargements; (2) that 
the whole meaning of ‘* comparison of hands ’”’ has changed ; 
(3) that the mere process of juxtaposition coram judicio, 
whether for witness or for jury, was historically orthodox and 
unquestionable; and (4) that the opposite fates at common law 
of juxtaposition by experts and juxtaposition by jury — exclu- 
sion for the former, but sanction (limited) for the latter — were 
due simply to the fact that the former had never been attempted 
till the 1800s and was merely prevented from coming into exist- 
ence, while the latter had always existed and was thus able to 
survive the attempts on its life. 

Joun H. Wiemore. 
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THE FORGERY OF FICTITIOUS NAMES. 


According to the popular understanding, forgery is the mak- 
ing of an instrument which purports to be the obligation of an 
existing person other than the real maker. And, though the 
crime embraces a much wider category of acts, the definitions of 
legal scholars have insensibly and unconsciously leaned toward 
the popular conception. Save for this infirmity, which it shares 
with many others, the definition found in Bacon’s Abridgment 
is deserving of high praise: ‘* Forgery * * * consists in 
endeavoring to give an appearance of truth to a mere deceit 
and through it impose that upon the world as the solemn act 
of another which he is in no way privy to, or at least to make 
a man’s own act appear to have been done at a time when it 
was not done and by force of such a falsity to give it an 
operation which in truth and justice it ought not to have.’’! 
The definition of Dr. Wharton—‘‘ Forgery is making a 
false suable instrument with intent to defraud,’’ ? — is clear-cut 
and terse, though its very brevity renders it, perhaps, ‘* dark 
with excess of light.’’ It would probably be of little advantage 
to multiply quotations, but Dr. Bishop’s luminous scholarship 
and exactness of expression furnish a definition which is, per- 
haps, as comprehensive as any that can be framed of this crime 
of Protean forms. ‘*‘Forgery * * * is the false making, 
or materially altering, with intent to defraud, of any writing 
which, if genuine, might apparently be of legal efficacy or the 
foundation of a legal liability.”’* And again: ‘* Forgery 
consists of causing the writing to appear of some legal efficacy, 
which in truth it does not possess; as by giving it the similitude 
of that of another person contrary to the fact, by changing the 
words of a genuine writing to create a false meaning different 


1 1 Bacon’s Abr., tit. Forgery A. 3 1 Bish. New Cr. Law, § 572. 
2 Whart. Cr. Law, Vol. 1, § 653. 
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from the true one, or by fraudulently procuring a genuine 
signature to a writing which is in fact false.’’! 

Without attempting a task which has baffled so many legal 
scholars it may be said that to constitute forgery the instru- 
ment must be (1) false, — not the intentional act of the one 
whose act it purports to be, (2) of such a nature that if genuine 
it would appear to create a legal liability, and (3) made with 
intent to defraud. It is not the intention of this article to enter 
into the consideration of the forgery of the names of real per- 
sons, concerning which the law is in general thoroughly settled, 
but to confine the examination to cases in which forgery has 
been laid on instruments executed in fictitious names; cases 
which frequently present questions of very nice casuistry and 
make the duty of determining whether the act is forgery, false 
pretenses or indeed criminal in any way, a very difficult one. 

GENERALLY, OF INSTRUMENTS EXECUTED IN THE NAMES OF 
Fictitious Persons.— So late as 1754? it was doubted whether 
an instrument executed in a fictitious name constituted a forgery, 
but it is now well settled that it does. ‘* Since the writing which 
falsely appears to be of efficacy is a symbol or token adapted the 
same as a genuine one to influence the mind contemplating it, a 
forgery may be as well of a mere fictitious.name as of a real 
person’s. There is equally an attempt to defraud.’’* But this 
doctrine seems not to have been established until the year 1772. 
In that year one Bolland was tried at the Old Bailey for the 
forgery of a fictitious indorsement to a promissory note under 
the following circumstances. He negotiated a valid promissory 
note to one Jesson to whom he was indebted, indorsing it in his 
own name in the usual way. For personal reasons Jesson did 
not wish his name to appear on the same paper as Bolland’s and 
the latter, therefore, erased his name and substituted that of 
‘*Banks.’? Jesson handed the note to one C, to be discounted 
and a few days later called upon him in company with Bolland 
to get the money. Bolland told C. that Banks was a man of 


1 Ibid, The reader may profitably Bla. Com. 247; 2 East P. C. 852; Reg. 
compare the definitions found in v. Ritson, L. R. 1 C. C. 20. 
Comyns’ Dig., tit. Forgery A., ap- 2 Rex v. Lewis, Foster, 116. 
proved by Sir Wm. Blackstone in 4 3 1 Bish. New Cr. L., § 578. 
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property and gave other particulars in regard to him, which were 
of course false, as no such person existed. Both the maker and 
payee of the note having failed, application was made by C. to 
Bolland to take up the note, which he refused to do, saying that 
he had not passed the noteto C. Bolland was indicted for for- 
gery and a conviction obtained. The case was reserved for the 
twelve judges, the trial judge doubting whether it amounted to 
forgery. Their opinion was never publicly communicated, but 
as Bolland was executed the conviction was evidently sustained. 

Many cases are found in the reports in which such instru- 
ments have been held forgeries. They fall so obviously within 
the definitions as to call for no special examination.? 

An early case, much cited, is of interest because of the doubts 
entertained by the judges as to whether its facts constituted 
forgery. The accused passed a note signed ‘‘ for Self and Com- 
pany, Thomas Brown,’’— representing it to be the note of his 
brother, whom he stated to be a man of wealth, although as a 
fact he had no such brother and the name was his own and had 
been written at his instance by a confederate. It was contended 
that he could not be guilty of forgery in passing his own note 
because of false representations in doing so. It was, however, 
decided by the judges that the signature was that of a non- 
existent person and the instrument was a false one; since there 
was no Thomas Brown living at the place at which the note 
professed to have been executed, or having money at the bank 
at which it was payable, or being a brother to the prisoner, as 
the latter had represented. ‘* The prisoner, therefore, although 
his name is Thomas Brown, having uttered this note, describing 
the signature as the name of another person, is as guilty of 
having uttered a forged note as if he had uttered a note on which 
another name had been forged.’’ * 


1 Rex v. Bolland, 1 Leach C. L. 88. cisions in which the criminal passes 
2 See Riley’s Case, 5 City Hall his signature for that of another hav- 
Recorder (N. Y.), 87; State v. Hahn, ing the same name. United States v. 
86 La. Ann. 169; People v. Givens,5 Long, 30 Fed. Rep. 678; Reg. v. Parke, 
Ala. 747; Thompson v. State, 49 Ala. 1 Cox C. C. 4; Reg. v. Mahoney, 6 
16. Cox, C. C. 487; Reg. v. Mitchell, 1 

8 Jbid.785. Thecase presentssome Den. C. C. 282. The accidental cir- 
analogy to an interesting class of de- cumstance that the prisoner’s name 
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An extreme view is found in the case of Ex parte Hibbs,! 
where it was held that a postmaster who had made out money 
orders payable to a fictitious person, for which he had received 
no money and which he used to defraud the government, was 
guilty of forgery in issuing them. The act of the prisoner was 
precisely similar to that of a bank cashier who obtains money 
by drawing a check in the name of the bank and appropriates it 
to hisown use. Such a check is exactly what it purports to be — 
the obligation of the bank executed by its duly authorized 
officer,— and it would be impossible for the bank to avoid pay- 
ment, as can always be done in the case of a forged instrument. 
It is impossible to avoid the suspicion that the decision of the 
court would have been different if Hibbs had not been an 
extradition prisoner under a treaty covering forgery but not 


embezzlement.? 


is the same as that which he forges 
does not in any way affect the ques- 
tion of his guilt, in offering as the 
valid instrument of another one which 
in truth and in fact was not executed 
by him. But in Illinois, it has been 
held that the execution of a mortgage 
of land belonging to another person of 
the same name is obtaining money 
under false pretenses, not forgery. 
Hoge v. Chicago Bank, 18 Ill. App. 
501.° A finely drawn distinction is 
found in Rex v. Story (Russ. & Ry. 81) 
where the prisoner obtained a money 
order payable to one Storer and re- 
ceipting it in his own name, obtained 
the money from the post-office. Ona 
case reserved it was held that the 
prisoner was not guilty of forgery, for 
he had signed his own name and it was 
not the same as the name of the payee of 
theorder. A wiser discrimination was 
shown in the case of Reg. v. Mahoney 
(6 Cox C. C. 487), where the prisoner 
had undertaken to secure the indorse- 
ment of his mother-in-law to his note. 
He afterwards delivered to the pros- 
ecutor his note indorsed A. Waters.” 


His mother-in-law’s name was C. 
Waters, but her initials were not 
known to the prosecutor and he sup- 
posed that she had indorsed the note. 
The name had in fact been written by 
the prisoner’s wife by his procure- 
ment, it being her maiden name. “It 
is true,” said the court, “that the 
signature is A. Waters, not C. Waters, 
but we are of opinion that the pris- 
oner can not avoid the consequences 
of his fraudulent act by a variation in 
the signature which would not puta 
party on an inquiry as to its regularity 
and authenticity.” 

1 26 Fed. Rep. 421. 

2 It was held in People v. Dickie, 
62 Hun (N. Y.), 400, that one intrusted 
with blank checks to be filled out in 
favor of particular persons is guilty of 
forgery if he makes them payable to 
himself and appropriates the proceeds. 
It seems idle to criticise such a decis- 
ion. One who puts his bank account 
at the mercy of another by giving him 
a blank check is in the same position 
as if he had placed the money itself in 
his hands. The essence of forgery is 
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The Supreme Court of Tennessee has gone so far as to hold, 
under a statute defining forgery as ‘‘ the making or alteration 
of any. writing to the prejudice of another’s rights,’’ that a jus- 
tice of the peace who made up a bill of costs against the county 
in a fictitious case is guilty of the crime. 

INSTRUMENTS EXECUTED IN THE NaME OF Fictitious Corpora- 
tions. — A corporation being an artificial person, an instrument 
purporting to be issued by a corporation, when there is no such 
corporation in existence, is a forgery.” 

INSTRUMENTS EXECUTED IN AN ASSUMED NameE.—A much more 
difficult question is presented by a class of decisions in which the 
instrument, executed in a fictitious name, was tendered as the 
act of the person who executed it, and should not therefore have 
received any greater credit than his mere statement. It is a 
ruling principle in the law of fraud that the punishment of the 
offender should depend on the extent and malignity of his decep- 
tion; and frauds perpetrated by devices which would not impose 
upon a cautious and prudent man are not visited with the same 
severity as those against which the greatest care would not afford 
protection. The frauds which fall under the head of false 


pretenses often result in grievous losses, but the law visits the 
wrong-doer with a comparatively light penalty, undoubtedly on 
the theory that prudence and intelligence on the part of the vic- 


tim might have averted the loss. It is only to the kinds of fraud 
against which the greatest care cannot provide immunity, in 
which category forgery is properly placed, that the law affixes 
its heaviest penalties and makes even an attempt at them as 
heinous as the accomplished crime. 

In view of the law’s severity in dealing with forgery it would 
seem that the courts should view with disfavor any effort to 
bring within its lines cases of fraud which do not clearly present 


the making of an instrument which 
purports to be the solemn act of an- 
other, when in fact that other is in 
no way privy to it. It is therefore a 
much more malignant offense than a 
breach of trust, for which the injured 
person is in a sense partially respon- 


sible by reason of reposing an undue 
confidence in the criminal. 

1 Luttrell v. State (Tenn.), 1S. W. 
Rep. 886. 

2 People v. Peabody, 25 Wend. 
(N. Y.) 341; People v. Davis, 21 Wend. 
(N. Y.) 309; State v. Hayden, 15N. 
355; Langdale v. People, 100 Ill. 265. 
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every element of the crime. The case of instruments executed 
in assumed names, but negotiated as the instruments of the per- 
sons who actually execute them, is of this kind. They lack the 
vital and essential element of forgery, the purporting to be the 
obligation of another than the person by whom they are executed. 
All the extreme and indefensible decisions on this subject have 
originated, it is believed, in the failure of the courts to recognize 
and apply this salutary distinction. They have stuck in the bark 
of old definitions and because such an instrument is in a certain 
sense false — that is, not true in all its statements,— they have 
hastily concluded that the making of it was forgery. Under 
what circumstances acts done in an assumed name amount to 
forgery or to false pretenses or are entirely innocent has been a 
subject of contention in the courts of this country and of 
England down to the present day and it is impossible on a review 
of the cases to formulate any rule which will cover all the 
decisions, or even the present holdings of the courts. 

Though the law is not well settled in favor of the more hu- 
mane view contended for, a review of the decisions exhibits an 
unmistakable tendency in that direction. An early and leading 
case on this subject is Rex v. Aickles.!. The prisoner, an habit- 
ual criminal, had taken a house under the name of Mason about 
a month before his arrest on the charge of forging a promissory 
note signed with that name. When the person to whom the 
note was negotiated by his confederate sent to the address of 
the maker the prisoner acknowledged the note as his and said it 
would be paid. At the trial the’ prisoner produced witnesses 
who stated that he had been known to them for some time under 
the name of Mason, but the jury discredited this testimony and 
a verdict of guilty was returned. Though much of the reason- 
ing is now antiquated no apology is deemed necessary for quot- 
ing at some length from Leach’s report of this cause celebre. 

The judges who inclined against the conviction went on the 
doubt whether to constitute forgery it was not necessary that 
the instrument should be made as the act of another, according 
to the definition of Lord Coke, whether that other existed or 


11 Leach, 438; 2 East, P. C. 968. 
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not. Whereas here the note was made as the prisoner’s own 
and avowed by him to be so; the credit was given to the person 
and not to the name; and the person and not the name was the 
material thing to be considered. 

**T cannot help suspecting,’’ comments the learned author, 
‘** that much of the difficulty in these cases arose from mistak- 
ing matters of fact for matters of law and confounding the 
two. * * * If this matter (the length of time the fictitious 
name has been borne) be accurately considered, it must appear 
that the length of time during which the fictitious name has been 
adopted previous to the fact is only evidence of intent. If the 
party for other purposes have adopted another name by which 
he is known, and issue his signature accordingly, it may bea 
good reason with the jury for finding that he really intended at the 
time to issue it as his own instrument and did not adopt the name 
then with a view to shifting the future responsibility of it from 
himself under the color of its being the act of another. * * * 
It is possible that the judges who doubted in this case went upon 
the ground that it did not appear from the evidence that Aickles 
made use of the name of Mason with the deceitful intention at 
the time of afterwards disowning the act in order to avoid the 
responsibility and escaping detection; but intended at the time 
to abide by the act as his own and meet the consequences as well 
as he could. Where an impostor assumes the name and char- 
acter of an existing person for such a purpose, the very act is 
decisive of such an intent. Where a particular character is 
assumed though not existing in reality, as the executor of an- 
other who is in truth alive, the intent appears equally plain. 
But in the bare assumption of a fictitious name without any par- 
ticular designation of character annexed to it, it may be more 
difficult upon occasion to fix this intention upon the party; 
because the act itself is of a more equivocal nature. Yet it can 
not be conceived but that if a rogue, knowing that he can not 
obtain credit under his real name, assume another for the pur- 
pose of working his imposition more easily and under such 
assumed name negotiate a note, intending at the time to escape 
from his responsibility under pretense that it was not his proper 
act; such a case would fall strictly under the definition of 
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forgery; although he may the better to color his purpose, have 
assumed such fictitious name some little time previous. * * * 
But to consider the matter truly, does not the very act of 
changing his name for such a fraudulent purpose, carry in itself 
intrinsic evidence that the party wishes to be thought a different 
person from what he really is and consequently to pass off his 
act as the act of another? The instrument is false; and if the 
intention be to deceive and defraud, it falls expressly within the 
definition of forgery. And if it be part of that definition that 

the act should be done in the name of another, such a change 
may under circumstances furnish evidence of its having been so 
done. Though it may be doubted how such an amended defi- 
nition will square with the case of a party antedating a convey- 
ance in his own name in order to give it a fraudulent priority 
over another, or with any cases of fraudulent alterations of in- 
struments by the parties themselves who made them, in prejudice 
of the rights of other persons; which are all admitted to be 
forgery.’’?} 

In this case, and in many others of the same kind, stress is 
laid on the length of time the accused has borne the assumed 
name, as having a determining influence on the question of his 
criminality, and it is to be presumed that it must have been 
borne publicly and exclusively for a sufficient period to establish 
it as his own name. It is suggested that great difficulty would 
probably be encountered in deciding what open, notorious and 
continued possession of an assumed name should be regarded as 
giving a title by prescription, so to speak, which would free one 
from a charge of forgery based upon the execution of a lawful 
instrument in an assumed name. The rule is therefore as diffi- 
cult of application as it is objectionable in principle. It is 
believed that no definition of forgery which loses sight of the 
vital distinction, that the act must be the pretended act of another, 
can be accepted. 

Equally untenable is the conception that the use of an assumed 
name amounts to forgery because it exhibits an apparent design 
to shift the burden of payment to another. By the terms of the 


4 Rex v. Aickles, 2 Leach, 494; 2 East P. C. 698. 
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case there is no other to whom it could be shifted. The only 
advantage in perpetrating the fraud which the swindler would 
derive from the use of his assumed name would consist in the 
concealment of past operations done in his own name. 

A number of cases are found in the old reports in which a 
conviction of forgery was sustained where the accused had passed 
as his own a check made out in an assumed name. Thus in 
Rex v. Lockett,! the prisoner had purchased goods and given an 
order signed with a fictitious name on a certain firm. Ona case 
reserved the judges decided that it was forgery, ‘* it being an 
‘ order for the payment of money within the meaning of the 
statute; for although no man of the name of V. ever kept cash 
at F.’s banking shop, yet the nature of the order assures that 
there was cash there in the name of the drawer which he has 
taken upon him to transfer to the person in whose favor the 
order is made; for it would be a very forced construction 
of the statute to say that the forgery of a fictitious name, 
with the intention to defraud, is not within the intention 
of it. To the same effect is Rex v. Sheppard,’ where the 
prisoner had given an order on a firm of bankers signed with 
a fictitious name. On a case reserved the conviction was 
approved by the twelve judges, ‘‘ for it was a false instrument, 
not drawn by any such person as it purported to be, and the 
using a fictitious name was only for the purpose of deceiving.”’ 

A conspicuous illustration of the harshness of the old decis- 
ions is found in Rex v. Peacock.? The prisoner had presented 
himself at Newnham, Gloucestershire, with forged letters of 
introduction from the clergyman who owned the living there, as 
an applicant for the curacy, which he obtained. He subse- 
quently induced one of the churchwardens to cash a draft made 
by him in his assumed name on a supposed agent in Ireland. 
For passing this draft he was convicted of forgery and eleven of 
the judges were of opinion that if he went to Newnham under 
the assumed name for the purpose of committing the fraud, it 
was forgery. 


1 1 Leach C. L. 94. a like decision was rendered on similar 
21 Leach C. L. 226. Seealso Rex facts. 
v. Francis, Russ. & Ry. 209, in which 3 Russ. & Ry. 278. 


4] 
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It is believed that the more enlightened and humane principles 
under which the criminal law is administered at the present time 
would prevent the courts from following these old cases. One re- 
cent decision, however, isfound in which the old rule is applied with 
merciless severity and a signal jack of discrimination. In State v. 
Wheeler,! the defendant introduced himself to a money lender as 
John Williams and induced him to lend money on a chattel mort- 
gage, executing his note for the amount in the assumed name. It 
was not in evidence that the lender supposed him to be any par- 
ticular person named John Williams or that he had loaned him 
the money on the faith of his being such a person. The 
court in sustaining the conviction say: ‘‘ The falsity of the 
note consists in its purporting to be the note of some 
party other than the party actually making the signature. 
It purports to be the note of one John Williams, while the 
signature was made by the defendant, and although the 
defendant represented that his name was John Williams, if he 
assumed that name for the purpose of defrauding and under 
such name executed the promissory note in this case with the 
intent to defraud Hillner, such an act would constitute forgery.”’ 
It is hardly worth while to examine at length this belated 
revival of ancient and worn-out conceptions. Hillner dealt 
with the accused as a stranger in fact as well as in name and 
advanced the money on the security of the goods pledged and 
secondarily, perhaps, on the solvency of the person with whom 
he was dealing, whoever he might be. It is quite obvious that 
the assumption of a false name had no influence in effecting the 
fraud, if fraud it was, so that the case was not really one of 
false pretenses, much less of forgery, so far as the execution of 
the note was concerned. The prisoner’s real offense consisted, 
not in securing the money in an assumed name, but in disposing 
of the property on which it was advanced. 

The case of Rex v. Bontien,? decided by the twelve judges in 
1813, indicates an effort to break away from the senseless rule 
of the old decisions. Bontien purchased goods under an 
assumed name and gave his acceptance in payment. He was 


1 (Ore.) 25 Pac. Rep. 394. 2 Russ. & Ry. 260. 
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tried for forgery and a conviction obtained, but the judgment 
was reversed on the ground that it did not sufficiently appear 
that the prisoner had not gone by the fictitious name before the 
time of accepting the bill in that name or that he had assumed 
the name for that purpose. The objection seems unsubstantial. 
If it was forgery to accept the bill in an assumed name it was 
for the prisoner to show any circumstances of exculpation such 
as were suggested. The Crown could not prove a negative. 

It was not until 1879 that the English judges broke completely 
with the old rule and applied the dictates of justice and common 
sense to these cases. In Reg. v. Martin,! the defendant had 
purchased a pony and chaise of one who had long known him 
and in payment gave a check on a bank in which he had no 
account, signing it ‘* William Martin,” instead of Robert. 
Martin, his real name. He had formerly had an account at the 
bank but it had been closed. No evidence was adduced showing 
that the defendant had any reason to believe that he had any 
funds in the bank or was authorized to draw on it. It was said 
by Cockburn, C. J., by whom the case had been reserved, that 
‘‘under these circumstances there can be no doubt that the 
prisoner had been guilty of the offense of obtaining the prose- 
cutor’s goods by false pretenses. But the indictment being for 
forgery of the check and it appearing to be doubtful whether 
the charge of forgery could upon the authorities approved be 
upheld, I reserved the case for the consideration of the court. 
In considering this question I have further to call attention to 
the following facts: the prisoner in drawing this check and 
delivering it to the prosecutor did not do so in the name of, or 
as representing any other person, real or fictitious. The check 
was drawn and uttered as his own and it was so received by the 
prosecutor, to whom the prisoner was perfectly well-known as 
an acquaintance of twenty years standing and by whom he was 
seen to sign it. * * * The credit was given to the prisoner 
himself, not to the name in which the check was signed; the 
check was taken as that of the individual person who had just 
been seen to sign it, not as the check of William Martin as dis- 


1L, R. 5 Q. B. Div. 34; 49 L. J. M. C. 11; 14 Cox C. C. 375. 
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tinguished from Robert Martin or of any other person than the 
prisoner. * * * While there has been a fictitious signature 
to the check in question so far as the Christian name was con- 
cerned, yet the signature having been affixed by the prisoner, 
and the check delivered by him as his own, though there had 
been a fictitious name, the name could not be said to be that of 
a fictitious person, and in this respect the case did not fall 
within the principle of the cases in which it had been held that 
the use of a pretended name of a fictitious person amounts to 
forgery.’ The conviction was quashed on this reasoning and 
on the authority of Dunn’s case.? 

The opinion of Chief Justice Cockburn is believed to embody 
the view now favored by the most authoritative courts. So 
strong is the current in this direction that in cases of fraud 
effected by instruments made in an assumed name public prose- 
cutors generally seek to make a case of false pretenses, not of 
forgery, and often fail to secure a conviction of even the minor 
offense. A very strong case in favor of the innocence of exe- 
cuting instruments in an assumed name, unaccompanied by 
other acts tending to give the character of an effective false 
pretense to the assumption of the name, is Com. v. Drew.? The 
defendant, who had been running an account with a bank under 
an assumed name, for the purpose, it would seem, of defrauding 
the bank, drew a check when he had no funds to his credit and 
presented it in person at the bank, receiving the money there- 
for. While the assumption of a fictitious name was said to be a 
false pretense, yet as it had no effect in inducing the bank to 
give him the money, no offense had been committed. 

InporsInG VaLip InstRUMENTS UNLAWFULLY OBTAINED IN 
AssumeD Name.—Where the accused has unlawfully obtained 
possession of valid negotiable instruments and indorsed them in 
an assumed name, the offense, according to a number of old 
decisions, is forgery. In Rex v. Taylor® the accused had 


11 Leach C. C. 59; post, p.-515. even if the check had been made iu 
Obviously the false pretense consisted his own name. 
in giving a check on a bank in which 2 19 Pick. (Mass.) 179. 
he had neither funds nor credit and 3 1 Leach, 255; 2 East, P. C. 960. 
the offense would have been complete 
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obtained in some unexplained way a bill of exchange indorsed 
in blank, and presented it to the drawee, who cashed it. He 
desired the accused to receipt it, which he did in the name of 
W. Wilson. Mr. Justice Willes and Baron Eyre, before whom 
the trial was had, were of opinion that the prisoner’s case was 
within the letter and meaning of the statute; that this was a 
receipt evidently false and the only question was whether he 
intended to defraud any person? The prisoner knew he had 
fraudulently acquired the possession of the bill; that it was nec- 
essary, to elude any inquiry after him, that he should conceal 
his name; and his intention to defraud the owner of the bill was 
manifest from his whole conduct. The prisoner was convicted 
and on a case reserved the judges, with one exception, were of 
opinion that though the prisoner did not get any additional 
credit by signing the name he put to the receipt, as the bill was 
not by the indorsement made payable to the person whose name 
was used, but indorsed in blank, yet still it was a forgery; for 
it was done with intent to defraud the true owner of the bill and 
to prevent a probability of tracing the person to whom the 
money was paid, 

It is a loose way of speech to say that the indorsement of a 
false name was made with intent to defraud the true owner; its 
obvious purpose was to conceal the identity of the swindler and 
aid him to escape justice. The fraud upon the owner of the bill 
consisted in stealing the bill or appropriating its proceeds; and 
its indorsement in an assumed name in no way contributed to 
that fraud. The injury to the true owner would have been the 
same if the swindler’s real name had been used; yet in such a 
case forgery could not be charged. These cases are distin- 
guished from other forms of forgery by the fact that the person 
injured is never the one to whom the instrument is negotiated. 
The gist of the offense, on all the definitions, is the imposition 
on a third person of what pretends to be the instrument of some 
one who in fact did not execute it. 

It is not to be denied, however, that such acts have generally 
been construed as forgery. The case of Rex v. Taft,! was 


1 1 Leach C. L., 172. 
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almost identical in its facts with that of Rex v. Taylor. On a 
case reserved it was said that although the fictitious name was 
not necessary to the prisoner’s obtaining the money and his 
intent in using it was probably to conceal the hands through 
which it had passed, yet it was a fraud both on the owner and 
on the person who discounted it. The one lost the chance of 
tracing his property and the other lost the benefit of a real 
indorser, if by accident the prior indorser should have failed. 
The last objection is quite untenable, as the swindler was just as 
much liable as if he had indorsed the bill in his own name. The 
loss by the owner of the chance to trace his property indicates 
the real nature of the injury; the theft of property, not the 
forgery of an instrument.! 

No modern American decisions bearing on this question have 
been found by the writer. In the absence of overruling decis- 
ions these old cases are likely to be accepted as authority. The 
only line of reasoning on which it would seem possible to defend 
them is that in negotiating the instrument the swindler repre- 
sents himself to be the lawful owner and that it is a case of 
personating another and in that character executing a false 
instrument. But it is clear that forgery would not be laid in a 
case where the swindler signed his own name, and there is no 
distinction on principle between the two cases. The offense 
consists in stealing the instrument, not in selling it; for it is the 
owner, not the purchaser, who is injured; and that is larceny. 

Executine InsTRUMENTS IN A Fictitious CHARACTER. — 
Personating another and executing instruments in his name is 
a common form of forgery. It would seem difficult to person- 
ate a fictitious character, yet cases are found wherein convictions 
for forgery have been sustained, although there was no such 
person as the accused pretended to be. In these cases’ the 
character assumed is that of some one having a natural or legal 
relation to a real person, as child, wife, executor or heir. An 
early and much cited case is that of Rex v. Dunn.? The ac- 
cused had represented herself to be the widow of John Wallace, a 


1 To the same effect are Rex v. pare Rex v. Story, Russ. & Ry. 81 and 
Marshall, Russ. & Ry. 75, and Rex v. ante, p. 503, n 
Whiley, Russ. & Ry. 90. But com- 2 1 Leach, C. L. 57 (anno 1765). 
VOL. XXX. 33 
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deceased seaman, and in that character applied to a prize agent 
for prize money due him from the government. She exhibited 
what purported to be the probated will of the deceased and 
thereby induced the agent to advance her money on a promis- 
sory note signed by her in the name of the supposed widow, 
for which advances the agent was to reimburse himself out of 
the prize money when obtained. A conviction on a charge of 
forgery was had and on a case reserved the conviction was 
approved. Nine of the ten judges were of opinion that ‘in 
all forgeries the instrument supposed to be forged must be a 
false instrument in itself; and if a person give a note entirely 
as his own, his subscribing it by a fictitious name will not make 
it a forgery, the credit being there wholly given to himself, 
without any regard to the name, or without any relation toa 
third person. But an instrument which is uttered as the act 
and instrument of another and in that light obtains a superior 
credit, when in truth it is not the act of the person represented, 
is strictly and properly a false instrument. For in that case 
the party deceived does not advance his money or accept the 
instrument upon the personal credit of the party producing it, 
but upon the name and character of the third person whose 
situation and circumstances import a superior security for the 
debt; and therefore if in truth it is not the instrument of that 
third person whose name and situation induced the credit, it is 
certainly a false instrument and the intention fraudulent to the 
party imposed upon by it; for he believed when he accepted the 
security that he had a remedy upon it against the third person 
in whose name it was given and on whom he relied when he 
advanced the money; but this being false, he has no such 
remedy and therefore is materially deceived.’ In this respect 
the case is very different from that of a person borrowing 
money upon his own note and merely assuming a fictitious name, 
without any relation to a different person; for there the whole 
credit is given to the party himself; the lender accepts the 
security as the security of that person only; he has no other 
remedy in view but merely against the man he is dealing with; 


1 Compare Head v. Young, 4 T. R. 28, and Brown v. Parke, 2 Leach, 775. 
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and the security itself is really and truly the instrument of the 
party whose act it purports to be, however subscribed by a fic- 
titious name; he has therefore a remedy upon it against the 
person on whose credit he took it, and consequently is not sub- 
stantially defrauded. But in the present case no credit was 
given to the prisoner herself, for she was totally unknown to 
Hooper; ! the money was refused on her first application and a 
certificate required that she was the same Mary Wallace, the 
widow and executrix of the seaman. * * * In that charac- 
ter and capacity she gave the note. * * * It was therefore 
upon the supposed note of Mary Wallace, the executrix of the 
seaman, that his money was advanced. * * * Whether in 
fact there be such a person as Mary Wallace, executrix of John 
Wallace, a seaman, is wholly immaterial. If an instrument be 
false in itself and by its purporting to be the act of another 
credit is obtained which would not otherwise have been given, it 
is a forgery; though the name it is given in be really a non- 
entity, as was decided in the case of Ann Lewis.”’? 

The case of Ann Lewis was not a case of personation but 
the facts were otherwise similar to those of Rex v. Dunn. The 
prisoner endeavored to secure prize money on a pretended 
power of attorney from a supposed child of the deceased sea- 
man, though the latter had died unmarried and childless. The 
case was therefore one of forgery of the name of a fictitious 
person, which was all the more dangerous from the fact that 
there was a real person whose existence furnished a basis for 
belief in the existence of the fictitious person. 

The reasoning of these cases covers a recent decision in 
Georgia where one who, in an assumed name, made a draft on 
another whom he claimed falsely to be his father, was held 
guilty of forgery.* 

INstRUMENTS EXECUTED IN NaME oF Fictitious Firm By 
PRETENDED Partner.— While much authority — especially 


1 The prize agent. name of a fictitious person and those 

2 1 Foster, 116. The fullarguments made under an assumed name merely 
in this case may be foundin Vol. I of and uttered as the instruments of the 
Collectanea Juridica. In no decision, real maker, more clearly drawn. 
perhaps, is the radical distinction 3 Lascelles v. State, 90 Ga. 347. 
between instruments made in the 
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ancient — is found for the view that the execution in an assumed 
name of instruments which are used to perpetrate a fraud is 
forgery, yet if the accused is careful to execute the instrument in 
the name of a fictitious partnership of which he pretends to be a 
member, the decisions strongly incline to reduce the offense to 
the grade of false pretenses. This may well cause surprise, for 
while it is true that the pretended partner offers the instrument 
as his own act, that is, done by his hand, it appears to be and is 
represented to be the obligation of another, — of a firm of which 
he is only a constituent part and whose obligations are presum- 
ably of more certain value than those of any of its members. 
The courts, however, have generally and properly taken the view 
that the pretended existence of the firm is a matter resting solely 
on the statements of the person executing the instrument, and 
that such statements should have no more weight in determining 
the grade of the offense than any other false statements which 
he might make in negotiating his own instruments, with the 
object of facilitating the fraud. 

In an English case which is much cited! the court held that 
the offense was not forgery, but rested its decision principally 
on the narrow view, previously discussed, that to constitute for- 
gery the fictitious name must have been assumed for the purpose 
of effecting the particular fraud. The prisoner had purchased 
goods of a warehouseman, representing that he was in business 
with his brother-in-law, J. F. Whiffen, under the firm name of 
J. F. Whiffen & Co. Several bills for goods so purchased were 
met but finally Whyte desired the prosecutor to draw on the 
firm for a bill which he could not meet. This was done and the 
bill was accepted by him in the pretended firm’s name. Talfourd, 
J., said: ‘I think it will scarcely be sufficient to show that the 
name of Whiffen was assumed for the purpose of fraud gen- 
erally; it must have been taken for the specific object of passing 
off this bill. The carrying on business in the false name might 
be for the purpose of creating a false impression, with a view 
to obtaining credit; that might support a charge of obtaining 
money or goods by false pretenses but not a charge of forgery. 
* *  * TI propose to leave the case to the jury in this way. 


1 Reg. v. Whyte, 5 Cox C. C. 290, 
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Whether he assumed the name of J. F. Whiffen & Co. with the 
view of defrauding the parties with whom he dealt by issuing 
false bills of exchange, of which this was one. I do not think 
it would be sufficient that he assume the name for the purpose 
of fraud generally. The jury must find that he contemplated 
issuing this particular bill.”” But in Reg. v. Rogers,' where the 
prisoner had passed a draft accepted by ‘* Nicholson & Co.,”’ 
and it was shown that there was no such firm at the place repre- 
sented, but evidence was given tending to show that the accept- 
ance was written by one Nicholson with whom the prisoner had 
relations, it was said by Bosanquet, J., arguendo; ‘I have no 
doubt however, that the writing of an acceptance * * * of 
the name of a firm or person non-existent in the acceptance of 
a bill of exchange with intent to defraud, is a forgery; and my 
opinion is that if this acceptance was written by Nicholson to 
represent a fictitious firm and with intent to defraud, it would 
amount to a forged acceptance.” 

A very strong case against the predication of forgery on 
such transactions is found in Massachusetts.? There the 
accused had taken up his individual note by giving in place 
of it one signed Schouler, Baldwin & Co., stating at the 
time that Schouler was his partner. Schouler was a man 
of wealth but at the time was not the partner of Bald- 
win. Inthe opinion of the court by Thomas, J., it is said: 
‘* The writing alleged to be forged in the case at bar was the 
handwriting of the defendant, known to be such and intended 
to be received as such. It binds the defendant. Its falsity 
consists in the implication that he was a partner of Schouler and 
authorized to bind him by his act. This, though a fraud, is 
not, we think, forgery. Suppose the defendant had said in 
terms, ‘I have authority to sign Schouler’s name,’ and then 
had signed it in the presence of the promisee. He would have 
obtained the discharge of the former note by a false pretense, a 
pretense that he had authority to bind Schouler. ‘ It is not,’ 
says Sergeant Hawkins, ‘ the bare writing of the instrument in 
another’s name without his privity but the giving it a false 
appearance of having been executed by him, which makes a man 


18 Car. & P. 628. 2 Com. v. Baldwin, 11 Gray (Mass.), 197. 
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guilty of forgery.’! If the defendant had written upon the note 
‘ William Schouler, by his agent Henry W. Baldwin,’ the act 
plainly would not have been forgery. The party taking the 
note knows it is not the personal act of Schouler. He does not 
rely upon his signature. He relies solely upon the averred 
agency and authority of the defendant to bind Schouler. Soin 
the case before us, the note was executed in the presence of the 
promisee. He knew it was not Schouler’s signature. He relied 
upon the defendant’s statement of his authority to bind him as 
partner in the firm of Schouler, Baldwin & Co. Or, if the 
partnership had in fact before existed but was then dissolved, 
the effect of the defendant’s act was a false representation of 
its continued existence.”’ 

The writer has endeavored to consider every making of in- 
struments in a fictitious name which has been held to be forgery 
or in regard to which doubts have been expressed. It is believed 
that no case can be found in the reports which will not readily 
be classed with some one of the cases herein discussed. While, 
as already stated, it is impossible to formulate any definition of 
the crime which will cover all the decisions, there is a general 
drift towards what is believed to be the true rule — that to con- 
stitute forgery the instrument must appear on its face to be the 
obligation of some one other than the person who in fact exe- 
cuted it. In only one form of the offense — that of the indorse- 
ment of valid instruments unlawfully obtained in a fictitious 
name,— does this rule seem to fail, and the theory of a person- 
ation of the real owner may perhaps be considered to remove 
even this exception. That so many contradictions should be 
found in a title of criminal law so restricted and seemingly at 
least so simple, may well arouse surprise. Not less surprising is 
the fact that the most indefensible decisions have been rendered 
in those jurisdictions where it has been sought by an elabo- 
rate code to make the criminal law more certain. Most of 
these decisions, rested by the courts upon the language of the 
local statutes and not upon reasoning, have naturally been passed 
over without discussion ; and though in many cases the statutory 
definition is evidently an attempt to declare the common law, 


1 1 Hawk. C. 70, § 5. 
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this fact has not prevented the judges from rendering decisions 
wholly at variance with the authorities as well as sound reason- 
ing. The fact is commended to the advocates of codification as 
it seems to point to the necessity of reforming the judges along 
with the laws. , 


T. W. Brown. 
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RIGHTS OF MATERIAL AND SUPPLY MEN IN RAIL- 
ROAD FORECLOSURES. 


Every one is familiar with the marvelous expansion of our 
railroad systems since the war. The funds for most of these 
enterprises have been raised by the same plan. The corporation 
after securing a right of way and perfecting an organization, ° 
usually issued a large number of bonds. These bonds were 
secured by a mortgage upon all of its property and franchises, 
and covered ‘‘ after-acquired’’ property as well. In many 
instances when these mortgages were given, no portion of the 
road had been built, or equipment bought. The mortgages 
usually ran to certain trustees for the benefit of the numerous 
bondholders. The bonds so issued were sold, and the proceeds 
soon made the road a reality. 

All this went quite well until a road failed to pay interest on 
jts bonded debt. The mortgage trustees then stepped into the 
Federal courts and began foreclosure proceedings. Pending the 
foreclosure, and usually upon the filing of the bill, the court 
appointed a receiver of the road. During the last panic the 
Federal courts were filled with these cases, and their receivers 
were operating great railway systems. This litigation, involving 
such vast and complicated interests, gave rise to many novel and 
interesting questions, but none more novel and interesting than 
the equity which the Federal courts have gradually built up by 
successive decisions, giving certain labor and supply claims which 
accrued before the receivership, preference to the mortgage 
indebtedness. 


I. Tae Devetopment or THE DoctTRINE. 


In the case of Galveston Ry. v. Cowdray,! one Pulsford inter- 
vened in the foreclosure of the defendant railway. He had fur- 
nished rails for the construction of a part of the railroad which 


1 11 Wall. 459 (1870). 
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had been built after the mortgages were executed, and upon that 
part he claimed a first lien in analogy to the maritime law which 
gives a first lien to those who furnish supplies to a ship. But 
the court refused to apply this doctrine to a railroad.’ It is to 
be noted, however, that Pulsford’s claim was for material used 
in construction of the road, and not for supplies used in its 
operation. 

In 1878 came the leading case on this subject.2 The 
opinion was by Chief Justice Waite. He points out that the 
business of a railroad company is, of necessity, done largely 
upon credit; ‘* that when companies become pecuniarily embar- 
rassed, debts for labor, supplies, equipment and improvements 
are permitted to accumulate in order that bonded interest 
may be paid, and a disastrous foreclosure postponed, if not alto- 
gether avoided. In this way the daily and monthly earnings, 
which ordinarily should go to pay the daily and monthly ex- 
penses, are kept from those to whom in equity they belong, and 
used to pay the mortgage debt. * * * Every railroad mort- 
gagec impliedly agrees that the current debts made in the ordi- 
nary course of business, shall be paid from the current receipts 
before he has any claim upon the income.”’ 

The following quotations from the opinion summarize the 
doctrine of the court :— 

1. ‘‘ If, for the convenience of the moment, something is 
taken from what may not improperly be called the current debt 
fund, and put into that which belongs to the mortgage creditors, 
it is certainly not inequitably for the court, when asked by the 
mortgagees to take possession of the future income and hold it 
for their benefit, to require as a condition of such an order 
(appointing a receiver) that what is due from the earnings to 
the current debts shall be paid by the court from the future 
current receipts before anything derived from that source goes 
to the mortgagees.”’ 

2. ** If no such order is made when the receiver is appointed, 
and it appears in the progress of the cause that bonded interest 
has been paid, additional equipment provided, or lasting and 


1 p. 482, 2 Fosdick v. Schall, 99 U. S. 235. 
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valuable improvements made out of earnings which should, in 
equity, have been employed to keep down debts for labor, sup- 
plies and the like, it is within the power of the court to use the 
income of the receivership to discharge obligations which, but 
for the diversion of funds, would have been paid in the ordinary 
course of business.”’ 

3. ** While ordinarily this power is confined to the appropria- 
tion of the income of the receivership, and the proceeds of 
moneyed assets taken from the company, cases may arise where 
equity will require the use of the proceeds of the sale of the 
mortgaged property in the same way. 

**(a) Thus it often happens that in the course of the admimis- 
tration of the cause the court is called upon to take income which 
would otherwise be applied to the payment of old debts for 
current expenses and use it to make permanent improvements 
upon the fixed property or to buy additional equipment. In this 
way the value of the mortgaged property is not infrequently 
increased. * * * Under such circumstances it is easy to see 
that there may sometimes be a propriety in paying back to the 
income, from the proceeds of the sale, what is thus again di- 
verted from the current debt fund in order to increase the value 
of the property sold. 

**(b) The same may sometimes be true in respect to expendi- 
tures before the receivership.”’ 

An analysis of this opinion shows that this equity in favor of 
certain preferential debts is only recognized where it is shown 
that ‘*the current debt fund,’’ as the court terms it, has been 
‘* diverted ’’ to the benefit of the mortgage creditors. As the 
court expresses it, ** The power rests upon the fact that in the 
administration of the affairs of the company the mortgage cred- 
itors have got possession of that which in equity belongs to the 
whole, or a part, of the general creditors. * * * It follows 
that if there has been, in reality, no diversion, there can be no 
restoration; and that the amount of restoration should be made 
to depend upon the amount of diversion.’’ 

In Miltenberger v. Logansport Ry.,! the mortgage bondhold- 


1 1 Sup. Ct. Rep. 142 (1882); 106 U. S. 286. 
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ers had allowed the road to remain in possession long after it 
had defaulted in payment of its interest. The trial court had 
paid ticket and freight balances due other roads for a period of 
more'‘than ninety days prior to the receivership out of the pro- 
ceeds of the sale. Upon this Blatchford, J.,writing the opinion, 
says: **Many circumstances may exist which may make it 
necessary and indispensable to the business of the road and the 
preservation of the property, for the receiver to pay pre-existing 
debts of certain classes out of the earnings of the receivership, 
or even the corpus of the property, under the order of the court, 

with the priority of lien. Yet the discretion to do so should be 
exercised with very great care. The payment of such debts 
stands prima facie on a different basis from the payment of 
claims arising under the receivership, while it may be brought 
within the principle of the latter by special circumstances. It 
is easy to see that the payment of unpaid debts for operating 
expenses accrued within ninety days, due by a railroad suddenly 
deprived of the control of its property, due to operatives in its 
employ, and whose cessation from work simultaneously is to be 
deprecated in the interests both of the property and the public, 
and the payment of limited amounts due to other and connecting 
lines of road for material and repairs, and for unpaid ticket and 
freight balances, the outcome of indispensable business relations 
where the stoppage of a continuance of such business relations 
would be a probable result, in the case of non-payment, and the 
general consequences, involving largely also the interests of 
travel and traffic, may well place such payments in the category 
of payments to preserve the mortgaged property in a large sense 
by maintaining the good-will and integrity of the enterprise, 
and entitle them to be made a first lien.”’ 

This opinion by Judge Blatchford nowhere alludes to Fos- 
dick v. Schall, nor the doctrine of ‘ diversion ’’ so elaborately 
worked out by Chief Justice Waite. Judge Blatchford seems to 
allow these debts preference to the mortgage debt on the ground 
that a railroad is a public concern and its operation essential to 
the public welfare, and that the payment of such claims is proper 
for the purpose of preserving the trust property. 
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In Union Trust Co. v. Souther,! the bondholders did not 
foreclose until the road had been four years in default in the 
payment of interest. The court in appointing a receiver 
ordered all labor and supply claims for the six months preceding 
the receivership to be paid out of the earnings. Instead of 
doing this, the receiver expended the earnings in making per- 
manent improvements upon the road. The court then paid 
these claims out of the proceeds of the sale. Chief Justice 
Waite, writing the opinion, sustained the action of the trial 
court. He declared the adherence of the court to the doctrine 
of Fosdick v. Schall and said: ‘‘In our opinion the right to 
impose terms (in appointing a receiver), does not depend alone 
on whether current earnings have been used to pay the mortgage 
debt, principal or interest, instead of current expenses.? Many 
other circumstances may make such an order reasonable, and 
this case furnishes a striking example.”’ 

The next case to come before the court was Burnham v. 
Bowen.* Bowen had furnished coal to the defendant railroad. 
The bondholders had allowed the road to remain in possession 
for four years after defaulting in payment of interest. The 
receiver, under order of the court, had paid out of the earnings 
accumulated during the receivership several judgments, and had 
also paid for the construction of a depot. The court, by Chief 
Justice Waite, held this action of the receiver was a diversion 
within the meaning of Fosdick v. Schall, and in closing the 
opinion says: ** We do not now hold any more than we did in 
Fosdick v. Schall, or Huidekoper v. Locomotive Works,‘ that 
the income of a railroad in the hands of a receiver for the 
benefit of mortgage creditors who have a lien upon it under 
their mortgage, can be taken away from them and used to pay 
the general creditors of the road. All we then decided, and all 
we now decide, is, that if the current earnings are used for the 
benefit of mortgage creditors before current expenses are paid, 
the mortgage security is chargeable in equity for the restoration 


12 Sup. Ct. Rep. 295 (1883); 107 34 Sup. Ct. Rep. 675 (1884); 111 
U. S. 591. U. S. 776. 
2 Miltenberger v. Ry. Co. 499U.S. 260, 
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of the fund which has thus been improperly applied to their 
use.” 

In the case of Union Trust Co. v. Ill. Midland Ry.,' as in 
several of the preceding, the first mortgage bondholders had 
neglected to foreclose until some time after default in the pay- 
ment of interest by the defendant company. The receiver had 
expended his current earnings in making large improvements on 
the trust property. On the authority of the trial court the 
receiver issued certificates to pay certain claims accrued before 
the receivership, and the certificates were given priority at the 
sale over the mortgage indebtedness. The Supreme Court, by 
Blatchford, J., sustained this, holding, on the authority of 
Fosdick v. Schall and Burnham v. Bowen, that the action of the 
receiver constituted a ‘* diversion.”’ 

The case of Kneeland v. American Loan &c. Co.,? is fre- 
quently quoted as being a limitation of the doctrine. Here 
foreclosure was instituted at the instance of a judgment creditor, 
and not of the mortgagees. The intervening claimants had 
sold cars to the railroad by a conditional sale, under the terms 
of which the title to the cars remained in them until the railroad 
had paid the entire purchase price. Their claim was for unpaid 
installments of the purchase price, termed in the contract 
‘¢rent.’’ During the foreclosure their cars were returned to 
them and were not soid under the mortgage. There was no sur- 
plus at the sale, after paying the mortgage debt. Under these 
facts the court held the claim of the intervenor was not entitled 
to preference, Brewer, J., saying: ‘* Upon these facts we remark 
first, that the appointment of a receiver vests in the court no 
absolute control over the property, and no general authority to 
displace vested contract liens. Because in a few specified 
limited cases this court has declared that unsecured claims were 
entitled to priority over mortgage debts, an idea seems to have 
obtained that a court appointing a receiver acquires power to give 
such preference to any general and unsecured claims. It has 
been assumed that a court appointing a receiver could rightfully 
burden the mortgaged property for the payment of any unse- 


16 Sup. Ct. Rep. 809; 117 U. 8. 210 Sup. Ct. Rep. 950; 136 U. S. 
434 (1886). 89 (1890). 
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cured indebtedness. Indeed, we are advised that some courts 
have made the appointment of a receiver conditional upon the 
payment of all unsecured indebtedness in preference to the 
mortgage liens sought to be enforced. Can anything be con- 
ceived which more thoroughly destroys the sacredness of con- 
tract obligations? One holding a mortgage debt upon the rail- 
road has the same right to demand and expect from the court 
respect for his vested and contracted priority as the holder of a 
mortgage on a farm or lot. So, when the court appoints a 
receiver of railroad property, it has no right to make that receiv- 
ership conditional upon the payment of other than those few 
unsecured claims which, by the rulings of this court, have been 
declared to have an equitable priority. * * * It is the 
exception and not the rule that such priority of liens can be dis- 
placed.’’ This case, stripped of all verbiage, amounts to this: 
a court appointing a receiver of a railroad, at the instance of its 
mortgage bondholders, has no power to prefer general creditors 
of the road to the mortgage security, except in such particular 
instances as the previous decisions of this court have authorized. 
This simply throws us back upon the previous utterances of the 
Supreme Court. So that the case, while undoubtedly negative 
in its tendency, does not really furnish any assistance in ascer- 
taining what claims are entitled to priority over the mortgage 
debts. 

In Morgan’s Co. v. Texas Ry.,! Chief Justice Fuller, while 
denying the intervenor in that case priority, summarizes the 
doctrine as developed by the previous decisions of the court: 
‘*The doctrine of Fosdick v. Schall,? is that a court of equity 
may make ita condition of the issue of an order for the appoint- 
ment of a receiver; that certain outstanding debts of the com- 
pany shall be paid from the income that may be collected by the 
receiver, or from the proceeds of sale; that the property, being 
in the hands of the court for administration as a trust fund for 
the payment of incumbrances, the court in putting it in condition 
for sale may, if needed, recognize the claims of material men 
and laborers, and some few others of similar nature, accruing 


1 11 Sup. Ct. Rep. 61; 1387 U. 8. 171 (1890). 2 99 U. S. 235. 
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for a brief period prior to its intervention, where current earn- 
ings have been used by the company to pay mortgage debt or 
improve the property, instead of to pay current expenses, under 
circumstances raising an equity for their restoration, as for in- 
stance, where the company, being insolvent and in default, is 
allowed by the mortgage bondholders to remain in possession 
and operate the road long after that default has become notor- 
ious, or where the company has been suddenly deprived of the 
control of its property, and the pursuit of any other course 
might lead to the cessation of operation.’’! Chief Justice Fuller 
then quotes the statement we have already given above from 
Fosdick v. Schall; that the existence of the equity depends upon 
diversion, and that if there has been, in reality, ‘* no diversion 
there can be no restoration.” 

Thomas v. Western Car Co.,? is the latest utterance of the 
Supreme Court upon this subject. The case was an appeal from 
the decision of Judge Harlan at the circuit.* In this case, like 
that of Kneeland v. Trust Co., a car company had sold cars, by 
a conditional sale, to the defendant road, and asked that the 
unpaid installments of purchase price be allowed from the sale 
in preference to the mortgage debt. The court held, on the 
authority of Miltenberger v. Ry. Co. and Kneeland v. Trust Co., 
that this claim was not entitled to preference, saying: ‘* The 
case of a corporation for the manufacture and sale of cars deal- 
ing with a railroad company whose road is subject to a mortgage 
securing outstanding bonds, is very different from workmen or 
employés, or of those who furnish from day to day supplies 
necessary for the maintenance of a railroad.”’ 

In addition to the cases we have quoted, there are several 
others of the Supreme Court of less importance to this discus- 
sion.‘ 

From the cases quoted we summarize the doctrine of the 


1 Miltenberger v. Ry. Co., 1 Sup. (1878); Union Trust Co. v. Morrison, 
Ct. Rep. 140; 106 U.S. 286, 311, 312. 8 Sup. Ct. Rep. 1004; 125 U. S. 591 
213 Sup. Ct. Rep. 824 (1893); 149 (1888); St. Louis Ry. v. Cleveland Ry., 
U. S. 95. 8 Sup. Ct. Rep. 1011; 125 U. S. 658 
3 See Thomas v. Peoria Ry., 36 Fed. (1888); Kneeland v. Machine Co., 11 
808 (1888). Sup. Ct. Rep. 857; 140 U. S. 592 (1891). 
4 See Hale v. Frost, 99 U. S. 389 
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Supreme Court thus: A court, when asked by mortgage bond- 
holders of a railroad to appoint a receiver pending foreclosure, 
may require, as a condition of this order, that the receiver pay 
out of the earnings of the receivership claims for labor and sup- 
plies accruing during a limited period prior to the receivership, 

If such an order is not made when the receiver is appointed, 
it may be made at any later stage of the case. 

Where there are no earnings in the hands of a receiver, the 
court may order these claims paid out of the corpus before any- 
thing is given the mortgagee. 

Such claims may be preferred by the court under the follow- 
ing circumstances :— 

Ist. Where it appears the bondholders have suffered the com- 
pany to remain in possession long ‘after it has defaulted in 
interest payments.’ 

2d. Where it appears that before the receivership the cur- 
rent income has been diverted by the company for the benefit 
of the bondholders by paying bonded interest, making perma- 
nent improvements, or purchasing additional equipment.? 

3d. Where the receiver has used the current income for the 
benefit of the bondholders such action constitutes a ‘* diversion’”’ 
and warrants the allowance of supply claims that have accrued 
before the receivership.’ 

Although the language of the Supreme Court in many of 
these cases has been somewhat vague, and perhaps misleading, 
and the reasons upon which it preferred these claims difficult to 
ascertain, we think that an analysis of the cases will reveal in 
each instance the existence of a state of facts similar to those 
in some one of the three divisions above made, and in most 
instances, the facts of the case would bring it within two of 
those heads. In all the cases the bondholders have neglected to 
foreclose after default in the payment of interest, or else there 
has been a ‘‘diversion’’ either by the company before the 
receivership, or by the receiver. The only case which would 


1 Hale v. Frost; Miltenberger v. 2 Fosdick v. Schall. 
Ry. ; Union Trust Co. v. Souther; Burn- Union Trust Co. v. Souther; 
ham v. Bowen; Union Trust Co. v. Burnham v. Bowen; Union Trust Co. 
Midland Ry. v. Midland Ry. 
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seem to be an exception is that of Miltenberger v. Ry., where, 
as we have already pointed out, Judge Blatchford seems to rest 
the allowance of these claims, not upon the fact of a ‘* diver- 
sion,’’ but upon the fact that their allowance is necessary in 
order to preserve the trust property for the interests of all 
concerned. The facts in that case, however, show that the first 
mortgage bondholders had neglected to foreclose after default 
in payment of interest, and the general language of the court 
must be considered in the light of those facts. 

The decisions of the Federal Circuit Courts have reflected the 
uncertainty of the Supreme Court, and the fate of each claim 
has depended to quite an extent upon theideas of the judge who 
happened to be sitting in the case. It would be impossible, 
within the limits of this article, to review these decisions. 
Most of them have required ashowing of facts like those stated 
in some one of the divisions of the summary given above. But 
in Farmers L. & T. Co. v. Ry.,! Judge Caldwell, in an opinion 
of characteristic frankness, declares that the Supreme Court by 
Fosdick v. Schall, and subsequent decisions, has modified Ry. 
Co. v. Cowdray,? and has, in fact, applied to a limited extent 
the maritime law to railroad foreclosures, in preferring labor and 
supply claims to the mortgage indebtedness; that the allowance 
of these claims does not depend upon the fact of a ‘‘ diversion,’’ 
but upon the fact that their payment is necessary for the pres- 
ervation of the trust property. To this opinion is appended a 
valuable note by Morris M. Cohn. Judge Caldwell’s decision 
has been disapproved by Judge Jenkins in a dictum in Farmers 
L. & T. Co. v. Northern Pac. Ry. Other decisions of the 
United States Circuit Court are: Atkins v. Ry.,‘ Skiddy v. 
Ry.,® Turner v. Ry.,® Taylor v. Reading Ry.,’ Calhoun v. Ry., 
Blair v. Ry., Farmers Trust Co. v. Ry., Thomas v. Peoria 
Ry.,!! Farmers T. Co. v. Ry.,” Bound v. Ry.,” Finance Co. v. 


1 53 Fed. 182 (1892). ® 14 Fed. 9. 
2 Supra. ® 22 Fed. 471, and note. 
3 68 Fed. 36 (1895) 10 33 Fed. 778. 
4 3 Hughes, 307. 1 36 Fed. 808; 8. c. on appeal, 13 
5 3 Hughes, 320. Sup. Ct. Rep. 830. 
6 8 Biss. 315. 12 45 Fed. 667. 
1 7 Fed. 877. 18 47 Fed. 30. 
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Ry.,' Finance Co. v. Ry.,? Finance Co. v. Ry.,® Finance Co. v. 
Charleston Ry.,‘ Farmers L. & T. Co.v. Ry.,® Nat. Bank v, 
Carolina R. R.,° Central T. Co. v. Charlotte Ry.,’ Farmers L. 
& T. Co. v. Nor. Pac. Ry.,® Central Trust Co. v. Chattanooga 
Ry.,° Wood v. New York Ry.” 

There have been several decisions in the newly created Court 
of Appeals, and most of them seem to proceed upon the theory 
of a ‘‘ diversion.’’ But in 1894 the Court of Appeals for the 
Fourth Circuit in the case of Finance Co. v. Charleston Ry.,” 
Chief Justice Fuller writing the opiriion, rendered a decision of 
a different character, and one of so much importance as to 
justify a careful statement of its conclusions. On December 
10th, 1890, a temporary receiver was appointed for the defend- 
ant road, no provision being made at that time for the payment 
of any preferential claims. On February 26th, 1891, a perma- 
nent receiver was appointed, who was ordered to pay all labor 
and supply claims accrued within ninety days before the appoint- 
ment of the temporary receiver, and also all ticket and freight 
balances due to other and connecting lines. At a later date the 
Richmond & Danville R. R. intervened, asking that it be 
allowed priority out of the corpus of the property for a balance 
due it for freight and supplies. It was admitted that the road 
was run ata loss both before and after the appointment of the 
receiver; also that there had been no *‘ diversion ’’ of income to 
payment of interest. On these facts Chief Justice Fuller says: 
**It must be regarded as settled that a court of equity may 
make it a condition of the issue of an order for the appointment 
of a receiver of a railroad company that certain outstanding 
debts of the company shall be paid from the income that may 
be collected by the receiver or from the proceeds of the sale; 
that preferential payments may be directed of unpaid debts for 
operating expenses accrued within ninety days, and all limited 


1 48 Fed. 188. 1 65 Fed. 264, 

2 49 Fed. 698. 8 68 Fed. 36. 

8 52 Fed. 678. » 69 Fed. 295. 

4 52 Fed. 626, 10 70 Fed. 742, and cases there cited. 
5 53 Fed. 182. 11 62 Fed. 207. 


® 63 Fed. 25. 
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amounts due to other and connecting lines of road for material 
and repairs, and for unpaid ticket and freight balances, in view 
of the interests both of the property and of the public, and that 
the property may be preserved and disposed of as a going con- 
cern, and the company’s public duties discharged; and that such 
indebtedness may be given priority, notwithstanding there may 
have been no diversion of income, or that the order for payment 
was not made at the time, and as a condition, of the receiver’s 
appointment, the necessity and propriety of making it depend- 
ing upon the facts and circumstances of the particular case, and 
the character of the claims.! Of course, the discretion to enter 
such orders should be exercised with great care, but as late as 
Thomas v. Car Co.,? the Supreme Court quoted the remarks 
upon the doctrine and its proper application in Miltenberger v. 
Railroad Co.,’ with approval, although, as observed by this 
court in Bound v. Ry.,‘ the tendency of that case was to narrow 
the limits within which an equity court should confine itself in 
making such allowances.”’ 

We do not believe that the cases cited in this opinion sustain 
its holding. As we have previously shown, when analyzed, they 
all justify the allowance of these claims upon the theory of a 
diversion, or on account of the laches of the bondholders. We 
have quoted, in another connection, the language used by Chief 
Justice Fuller himself in Morgan’s Co. v. Texas Ry., where he 
adopted the doctrine of Fosdick v. Schall, that ‘‘ If there has 
been no diversion there can be no restoration.”” The Chief 
Justice, in fact then, although he makes no allusion to that 
opinion, indorses the view of Judge Caldwell® who was the 
first to maintain that these claims should be preferred re- 
gardless of any proof of diversion. This opinion of Chief 
Justice Fuller, given in a court of last resort, must be taken 


1 Miltenberger v. Railroad Co.,106 dry Works, 140 U. S. 592; 11 Sup. 
U. S. 286, 311; 1 Sup. Ct. Rep. 140; Ct. Rep. 857. 
Trust Co. v. Souther, 107 U. S. 591, 2149 U. S. 95, 110; 13 Sup. Ct 
594; 2 Sup. Ct. Rep. 295; Union Trust Rep. 824. 
Co. v. linois M. Ry. Co., 117 U. S. 3 Supra. 
434; 6 Sup. Ct. Rep. 809; Morgan’s 4 58 Fed. 473; 7C. C. A. 822. 
Co. v. Texas Ry. Co., 187 U. S. 171; 5 In 58 Fed. 182, supra. 
11 Sup. Ct. Rep. 61; Kneeland v. Foun- 
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as an authoritative exposition of the law, unless reversed by 
a subsequent decision of the Supreme Court. The decision 
is sweeping and clears away much of the confusion with which 
the decisions of the Supreme Court have enveloped the doctrine, 
Kept within its proper limits, the application of the doctrine, as 
defined in this opinion, is eminently just, and it is only to be 
regretted that the courts did not have the courage to adopt it 
long ago instead of straining, in each instance, to recognize the 
equity of these claims and, at the same time, keep within the 
limits of Fosdick v. Schall. 

Other decisions of the Circuit Court of Appeals are: Bound v. 
Ry. Co.,! Cutting v. Ry. Co.,? Clark v. Ry.,® Riley v. Trust Co.! 

Of course, the doctrine only applies to railroads.® 

There is no reason why it should not be applied to street rail- 
ways as well as others, and it has been.® 

It would seem an injustice that the doctrine should not apply 
in cases where the bondholders have foreclosed without asking 
for a receiver, and Judge Caldwell so remarks, though by way of 
dicta, in 53 Fed.’ 

Some of the earlier decisions of the State courts have denied 
the existence of this equity, but the latter decisions recognize 
the doctrine, though differing somewhat as to the extent to which 
it should be carried. In many States the subject is now regulated 
by statute.® 


Il. Crams ARE PREFERRED, 


The usual order made in appointing a receiver is, that he pay 
all amounts due other and connecting lines of road for ticket 


1 58 Fed. 473. 75 Va. 701; Fidelity Co. v. Ry. Co.,9 
2 61 Fed. 156. S. E. R. (Va.) 759; Farmers Co. v. 
3 66 Fed. 24. Pine Bluff Ry., 21 S. E. R. (Ark.) 653; 
* 70 Fed. 28, Mclllheney v. Binz, 13 S. W. R. 656 
* See Wood v. Guaranty Co.,9Sup. (Texas); Litzenberg v. Jarvis Co., 28 
Ct. Rep. 131; 128 U. 8S. 416. Pac. Rep. (Utah) 871; Douglass ». 
® Litzenberger v. Jarvis Co., 28 Cline, 12 Bush (Ky.), 608; Manchester 
Pac. Rep. (Utah) 871. Wks. v. Truesdell, 46 N. W. R. (Minn.) 
7 189, 301; Metropolitan Co. v. Ry., 103 N. 


® Poland v. Ry., 52 Vt. 144; William- Y. 245; Coe v. Ry. Co., 31 N. J. Eq. 
son v. Ry., 33 Gratt. (Va.) 624; Beary. 105, 130; Central Trust Co. v. Thur- 
Ry. Co., 48 Ia. 626; Addison v. Lewis, man, 208. E. R. (Ga.) 142. 
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and freight balances, and all claims for labor and supplies nec- 
essary for the operation of the road, which have accrued within 
a limited period previous to the receivership. The equity does 
not exist in favor of those aiding in the original construction of 
the road, but only in favor of those whose labor and supplies 
have been essential to its operation after construction.’ 

It has been held that the rental of leased lines will not be 
made a preferred claim.? 

Neither will rental for cars be given priority over the mort- 
gage debt.’ 

In Nat. Bank v. Carolina Ry.,‘ the claim of the president of 
the road for salary was denied preference. Legal services ren- 
dered the company before the receivership will not be given 
priority.® 

In Farmers L. & T. Co. v. Nor. Pac. Ry.,® one who had 
become surety on the appeal bond of the defendant was refused 
indemnity out of the funds in the hands of the receivers. But 
see same case by Judge Jenkins,’ where this very claim was 
alowed by Judge Hanford. 

In Nor. Pac. Ry. v. Lamont,* the intervenor had contracted to 
furnish the road with a depot at one of its stations. The court 
held this a necessary operating expense. A claim for damages 
fer versonal injury is not entitled to preference.’ 


Ill. For Periop Prior to Recetversure Witt Turse 
CLaims BE ALLOWED. 


The practice has grown up in several circuit courts of limiting 
the allowance of these claims to such as accrued within six 


1 Ry. Co. v. Cowdray, supra; Wood 
v. Guaranty Co., supra; Toledo Ry. v. 
Hamilton, 10 Sup. Ct. Rep. 546; 144 
U. S. 296; Porter v. Steel Co., 7 Sup. 
Ct. Rep. 742; 120 U. S. 671; Farmers 
L. & T. Co. v. Ry., 21S. E. R. (Ark.) 
653. 
2 §t. Joseph Ry. v. Humphreys, 12 
Sup. Ct. Rep. 787; 145 U.S. 102, ap- 
proving Central Trust Co. v. Wabash 
R. R., 34 Fed. 259; Central Trust Co. 


v. Charleston Ry., 65 Fed. 264; New 
York Ry. v. Erie Ry., 58 Fed. 263. 

3 Fosdick v, Schall; Kneeland v, 
Trust Co.; Thomas v. Western Car Co. 

463 Fed. 325. 

5 Finance Co. v. Charleston Ry., 52 
Fed. 526; s. c. 52 Fed. 678. 

6 68 Fed. 36. 

7 71 Fed. 245. 

8 (C. C. A.) 69 Fed. 23. 

® Riley v. Trust Co., 70 Fed. 32 (C. 
C. A.) and cases cited. 
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months prior to the receivership. This usage seems to have 
given rise to the notion that in no case will claims be allowed 
beyond six months. In the recent case of the Nat. Bank v. 
Carolina Ry.,! Judge Simonton remarks by way of dicta: 
*« This period is never beyond six months.’’ We do not believe 
there is any arbitrary rule applicable to all cases. In Farmers 
L. & T. Co. v. R. R.,? Judge Caldwell says: ‘* There is no six- 
months rule,’’ and reviews the authorities on the point.? In 
Nor. Pac. Ry. v. Lamont,‘ the intervener’s claim was allowed, 
part of which had accrued some four years before the appoint- 
ment of a receiver. 

We think that a court may, in its order appointing a receiver, 
properly fix some definite period, such as ninety days, or six 
months, but it should be open to any intervenor to make such a 
showing as would warrant the allowance of his claim, even if it 
accrued before that time. The application of a rule fixing an 
unvarying period of time would result in unnecessary injustice. 


A. Dickson. 
Srovx City, Iowa. 


1 63 Fed. 75. 22 Fed. 471, also Wood v. New York 
2 53 Fed., supra. Ry., 70 Fed. 746. 
3 See also valuable note to this 4 69 Fed. 23 (C. C. A.). 

opinion. Also, note to Blair v. Ry., 
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CITIZENSHIP OF THE UNITED STATES UNDER THE 
FOURTEENTH AMENDMENT. 


A decision was rendered, on January 3d, 1896, in the United 
States District Court, Northern District of California, in the 
habeas corpus proceeding of Wong Kim Ark,’ in which the in- 
teresting and important question of citizenship of the United 
States arose. Wong Kim Ark had arrived at San Francisco, on 
board the steamship ‘‘ Coptic ’’ from China, and sought to land, 
claiming that he was a citizen of the United States, and that | 
therefore the Chinese Exclusion Acts were inapplicable to him. 
Landing was refused him by the Collector of the Port, on the 
ground that he was not a citizen, his parents being, at the time 
of his birth, subjects of the Emperor of China, and that, by the 
rule of international law, the political status of the child followed 
that of the parents. Application was then made by the detained 
to the United States District Court for a writ of habeas corpus, 
which was granted. The United States District Attorney, 
according to the usual procedure in Chinese habeas corpus cases, 
intervened and contested the right of the detained to land. The 
stipulated facts showed that Wong Kim Ark was born in this 
country; that at the time of birth, his parents were, and still 
are, subjects of the Emperor of China, and were domiciled 
residents of the United States, engaged in business, and remained 
such until 1890, when they departed for China; that, ever since 
his birth, Wong Kim Ark has had but one residence in this 
country, and that he has never changed or lost said residence, 
or gained or acquired another, and has resided here claiming to 
be a citizen of the United States; that he has been to China on 
two different occasions, but only for temporary visits; that he 
has never renounced, either by himself or by his parents acting 
for him, his allegiance to the United States. It was held by the 


1 71 Fed. R. 382. 
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court that Wong Kim Ark, having been born in this country, 
was a citizen thereof, although his parents, at the time of his 
birth, were, and still are, subjects of the Emperor of China. 
While the decision is based upon the interpretation of the citizen- 
ship clause of the Fourteenth Amendment, it virtually recognizes 
the existence of the common-law doctrine in this country. In 
other words, the learned judge adheres to the doctrine that mere 
birth in the United States confers the privilege of citizenship. 
Although the ruling involved the political status of Chinese 
persons born in this country, still it is not confined, in its legal 
effect, to Chinese alone, but necessarily applies to all persons 
born here of foreign parents. What imparts more than ordi- 
nary interest to the question is the fact that the doctrine enun- 
ciated is directly opposed to that of the international law, and to 
an expression of opinion, by the Supreme Court, in favor of the 
international doctrine contained in the Slaughter-house cases.! 

There are two existing doctrines of citizenship; the one known 
as the jus soli, otherwise denominated as the common-law doc- 
trine; the other, as the jus sanguinis, or doctrine of the law of 
nations. The former has been the established law of England, 
whence its appellation of ‘*common-law doctrine.’’ By the 
common law, birth within the realm made one a subject, without 
reference to the political status or condition of the parents.2. By 
the doctrine of the law of nations the political status of the child 
does not depend upon the place of birth, but it follows the status 
of the father and when the child is illegitimate, of the mother.* 
In the United States, the question must depend upon the inter- 
pretation to be given to the first clause of the Fourteenth Amend- 
ment to the Constiution, but the peculiar language of a phrase 
in that provision renders it a somewhat debatable point as to 
whether the provision was intended to be declaratory of the 
common law or of the international doctrine. The courts have 
had but few occasions to construe this provision. Such decisions 


116 Wall. 36. 3 Bar’s Int. Law, Sec. 31; Vattel, 
2 Calvin’s Case,7Co.1;1Bl.Com. Secs. 212-215; Savigny on Int. Law, 
866; 2 Kent’s Com. 9; Lynch v. Clarke, Sec. 351. 
1 Sandf. Ch. 583; U. S. v. Rhodes, 1 
Abb. U.S. R. 28. 
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as there are, relate entirely to the status of Chinese and Indians 
born in this country. The rule laiddown by the Supreme Court 
in Elk v. Wilkins,! with respect to the political status of Indians 
is, however, not applicable to that of Chinese, or persons other 
than Chinese, born here of foreign parents. It is held that: 
‘«¢ Indians born within the territorial limits of the United States, 
members of, and owing immediate allegiance to, one of the 
Indian tribes (an alien, though dependent, power), although in 
a geographical sense born in the United States, are no more 
‘born in the United States and subject to the jurisdiction there- 
of,’ within the meaning of the first section of the Fourteenth 
Amendment, than the children of subjects of any foreign gov- 
ernment born within the domain of that government, or the 
children born within the United States, of ambassadors or other 
public ministers of foreign nations.’”’ The decisions, which 
have passed upon the political status of Chinese born here, were 
all rendered in the Ninth Circuit, and they hold that the Four- 
teenth Amendment was intended to be declaratory of the com- 
mon-law rule, and that birth in this country is sufficient to 
confer the right of citizenship. On the other hand, the Su- 
preme Court, in the Slaughter-house cases, used language which 
indicates that it then considered the provision as declaratory of 
the doctrine of the law of nations. Their expression of opinion 
is as follows: ** The phrase, ‘ subject to its jurisdiction’ was 
intended to exclude from its operation, children of .ministers, 
consuls, and citizens, or subjects of foreign States born within the 
United States.’’? 

Independently of these decisions, the commonty accepted notion 
in this country, both prior and subsequent to the adoption of the 
Fourteenth Amendment, and that very generally entertained by 
the profession, has been that birth within the United States, 
although of alien parents, was sufficient, of itself, to confer the 
right of citizenship, without any other requisite, such for 
instance, as the naturalization proceedings which take place 
with reference to aliens.* That this has been the generally 


1112 U. S. 102. 3 Lynch v. Clarke, supra; Look Tin 
216 Wall. 36, 77, 73. Sing, 10 Sawy. 353. 
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recognized opinion is evidenced by the scarcity of decisions on 
the question. It is significant that since the adoption of the 
Fourteenth Amendment, the question has arisen simply with 
reference to Chinese and Indians. The Supreme Court, singular 
to say, has never directly passed on the political status of 
children born in this country of foreign parents. The question 
was not directly involved in the Slaughter-house cases, and what 
the court there stated is, therefore, dictum, and was so treated 
by Judge Morrow in the Wong Kim Ark case. In Minor v. 
Happersett,! it declined to pass upon the question, as not 
necessary to its decision of that case. As a matter of fact, 
there was no definition in the constitution, or in any of the Acts 
of Congress, as to what constituted citizenship, until the 
enactment of the Civil Rights Bill-in 1866, and the adop- 
tion of the Fourteenth Amendment in 1868, The act of 1802 
Simply applied to the children of United States citizens born 
abroad. So generally accepted and acted upon has been the 
impression that birth in this country ipso facto confers citizen- 
ship, that there are, to-day, thousands of persons born in the 
United States of foreign parents, who consider themselves, and 
are recognized, legally, as citizens. Among these are very 
many voters, whose right to vote, because born here of foreign 
parents, has never been seriously questioned. As was said in 
-Lynch v. Clarke,? ** It is enough that he was born here, what- 
ever the status of his parents.’’ These persons, if the inter- 
national doctrine is, at this late day, held to be the law of this 
country, would be, to all intents and purposes, ‘* denationalized 
_and remanded to a state of alienage.’’ Important, however, as 
.a final settlement of this question may be deemed to persons 
_other than Chinese, it is of increased importance to the latter. 
For, if Fourteenth Amendment be declaratory of the inter- 
national rule, the only recourse to becoming a citizen so far as 
children born here of foreign parents are concerned, would be 
:by means of naturalization. But, with respect to Chinese, this 
,could never be done,—that is, under the laws as they now 


,Stand,— jit being provided by the Act of May 6th, 1882, that: 
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«¢ Hereafter no State court or court of the United States shall 
admit Chinese to citizenship.”’ ! 

In view, therefore, of the gravity of the question, it may not 
be amiss to advert briefly to the laws of this country on the sub- 
ject of citizenship, and, in a very general way, to the leading 
features of the two doctrines. 

Judge Morrow, in the Wong Kim Ark case, did not give the 
matter any very extended independent consideration, as he 
deemed himself bound by the authority, in his circuit, of In re 
Look Tin Sing, a decision rendered by Mr. Justice Field in 
1884, where the question was ably and elaborately discussed. 
The Look Tin Sing case? also involved the political status of a 
Chinaman born in this country whose parents were subjects of 
the Emperor of China. Mr. Justice Field held that he wasa 
citizen of this country within the meaning of the Fourteenth 
Amendment. The Circuit Court of Appeals for the Ninth 
Circuit, in a similar case, also reached the same conclusion, - 
without, however, entering into a discussion of the question.® 

Prior to the Fourteenth Amendment, but two or three decis- 
ions involving the question of what constituted citizenship of the 
United States can be found. The first, and indeed the leading, 
case, in favor of the common-law rule in this country, is that of 
Lynch v. Clark,‘ decided in 1844, by Vice-Chancellor Sandford, 
in the Court of Chancery of the State of New York. There the 
question arose in relation to the descent of certain real estate. 
Julia Lynch was born in this country in 1819, while her parents, 
who were British subjects, were in New York on a temporary 
sojourn. Shortly afterwards she was taken by her parents to 
England and resided there. The question arose as to whether 
or not she was a citizen of this country. It was held, in 
a very elaborate opinion, that she was; that the common- 
law doctrine was, so to speak, the common law of the 
United States, and, therefore, that mere birth in this country 
was sufficient to confer the privilege of citizenship. The 


1 22 Stat. L., 58. also In re Chin King et al., 13 Sawy. 
2 10 Sawy. 358. 833, per Judge Deady; In re Yung 
3 See Gee Fook Sing v. U. S., 7 Sing Hee, 36 Fed. R. 437. 

U. 8S. App. 27; 49 Fed. R. 146. See 4 Supra. 
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expression ‘‘common law of the United States,’’ is certainly 
open to criticism, in view of the fact that the Supreme Court 
has repeatedly declared that there is no common law, as such, 
of the United States. Had the learned Chancellor said that it 
was the common law of the several States, the idea would have 
been more accurately expressed. But this inaccuracy of the 
expression, in legal nomenclature, may be treated as immaterial. 
The question also arose in another case; this time in the Federal 
courts, in United States v. Rhodes,! where it was held by Mr. 
Justice Swayne, then sitting as Circuit Judge, that the com- 
mon-law doctrine existed in this country. The decision was 
rendered in 1866, shortly after the enactment of the ‘ Civil 
Rights Bill’’ which, as stated, contained a definition of citizen- 
ship. This decision, among other things, declared that act con- 
stitutional in all its provisions. But, whatever may have been 
the trend of judicial declarations prior to the Fourteenth Amend- 
ment, the question which now confronts the courts is not, pri- 
marily, what constitutes citizenship under the common law, or 
by the law of nations, but it is confined to the meaning of the 
words employed in the Fourteenth Amendment. If this dis- 
tinction be clearly kept in mind, much of the confusion, that 
now seems to attend a consideration of the question, will be 
removed. 

The only provisions in the constitution and laws of this 
country, at the present time, relating to citizenship, are as 
follows :— 

(1) The first clause, technically known as the ‘* citizenship 
clause,’’ of the Fourteenth Amendment to the constitution, which 
reads: ‘* All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the United 
States and of the States wherein they reside.’’ The amendment 
was first proposed to the several States in 1866 but was not 
finally adopted and promulgated as the law of the land until 
1868. 

(2) The definition in the Civil Rights Bill, enacted in 1866 
and reproduced as section 1992 in the Revised Statutes, is almost 


11 Abb. U. S. Rep. 38. 
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identical with the above provision. It provides: ‘* All persons 
born in the United States and not subject to any foreign power, 
excluding Indians not taxed, are declared to be citizens of the 
United States.”’ 

(3) The act of April 14, 1802, reproduced in the Revised 
Statutes as section 1993, reads as follows: ‘* All children here- 
tofore or hereafter born out of the limits and jurisdiction of the 
United States, whose fathers were or may be at the time of 
their birth citizens thereof, are declared to be citizens of the 
United States; but the rights of citizenship shall not descend 
to children whose fathers never resided in the United States.’’ 
This is the international law doctrine on the subject. 

While the definitions contained in the first two provisions are 
broad enough in their terms to include all persons born in this 
country irrespective of the nationality, or color, or previous polit- 
ical condition of their parents, still it is anotorious historical fact 
that the chief object of their enactment was to settle the negro 
problem and place our colored population on a basis of political 
equality with our white citizens. This was the great controlling pur- 
pose of the amendment.! In the interpretation of the Fourteenth 
Amendment, the question of doubt arises in connection with the 
true meaning of the qualifying phrase, ** and subject lo the juris- 
diction thereof.’’ It will be noticed that in section 1992 Rev. 
Stats. U. S. the same qualification is stated in different language, 
viz.: ‘Sand not subject to any foreign power.’’ These two 
expressions are, to all intents and purposes, the same in mean- 
ing, for it may well be said that one who is subject to the 
jurisdiction of the United States is not subject to any foreign 
power. Taking the phrase as it is contained in the constitutional 
provision, and the question presents itself, what was intended to 
be the application of the word ‘‘ jurisdiction?’’ Does it mean, 
to be subject to the ‘laws’’ of the United States, or has it 
another and a more extended meaning? In the Wong Kim Ark 
case, it was held, upon the authority of In re Look Tin Sing, 


1 See the remarks of Mr. Justice Virginia, 100 U. S. 308, 306; Civil 
Field, In re Look Tin Sing, 10 Sawy., Rights Cases, 109 U. S. 49; Elk ». 
p. 859. Also Slaughter-house Cases, Wilkins, 112 U. S. 94, 701. 
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that it meant, subject to the laws of the United States, and 
that a person born in this country of foreign parents was 
so subject. Mr. Justice Field, in the Look Tin Sing deci- 
sion, interpreted the phrase as follows: ‘* The first section of 
the Fourteenth Amendment to the constitution declares that 
‘all persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside.’ This language 
would seem to be sufficiently broad to cover the case of the 
petitioner. He is a person born in the United States. Any 
doubt on the subject, if there can be any, must arise out of the 
words, ‘ subject to the jurisdiction thereof.’ They alone are 
subject to the jurisdiction of the United States who are within 
their dominions and under the protection of their laws, and with 
the consequent obligation to obey them, when obedience can be 
rendered; and only those thus subject by their birth or natural- 
ization are within the terms of the amendment. The jurisdic- 
tion over these latter must at the time be both actual and 
exclusive. The words mentioned except from citizenship 
children born in the United States of persons engaged in the 
diplomatic service of foreign governments, such as ministers 
and ambassadors, whose residence, by a fiction of public law, 
is regarded as part of their own country. This extraterri- 
toriality of their residence secures to their children born here 
all the rights and privileges which would inure to them had they 
been born in the country of their parents. Persons born on a 
public vessel of a foreign country, whilst within the waters of 
the United States, and consequently within their territorial 
jurisdiction, are also excepted. They are considered as born in 
the country to which the vessel belongs. In the sense of public 
law, they are not born within the jurisdiction of the United 
States. The language used has also a more extended purpose. 
It was designed to except from citizenship persons who, though 
born or naturalized in the United States, have renounced their 
allegiance to our government, and thus dissolved their political 
connection with the country. The United States recognized the 
right of every one to expatriate himself and choose another 
country.’’ In effect, the learned justice holds that the pro- 
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vision is declaratory of the common-law rule. His views were 
concurred in by such distinguished jurists as Judges Hoffman 
and Sawyer. 

The true purpose and scope of the phrase in question would 
seem to be, to cover and include any exceptions to the general 
rule of citizenship therein declared. No exceptions, it will be 
noticed, are expressly provided for. Such as there are, must 
exist by virtue of this qualifying phrase. It was assumed by 
the framers of the provision that no person not born subject to 
the jurisdiction of the United States, although born within its 
territory, could be a citizen, and that this qualification would 
cover all the exceptions recognized by the law of nations. In 
view of the broad language used in the first part of the provision, 
viz.: that ‘* all persons born in the United States’’ shall be 
deemed citizens, it is very doubtful whether the children born 
in this country of foreign parents were intended to be recognized 
as forming an exception to the general rule therein declared. 
Persons born in this country of alien parents, and not coming 
within any of the well-recognized exceptions, such as those 
applying to ambassadors, ministers, consuls, are certainly sub- 
ject to the jurisdiction of the United States; they are subject 
to its laws and regulations. While in this country, no foreign 
power has any direct control over them; nor, I take it, could 
the country of the parents enter any valid objection to this 
method of conferring citizenship, provided the person born in 
this country remained here of his own free will, and his option 
or that of his parents seasonably exercised in his behalf, to 
return to their country and claim the allegiance thereof were 
not interfered with by this government. 

Owing to the conflict between the two prevailing doctrines 
which the interpretation of this phrase in the Fourteenth Amend- 
ment, in the decisions referred to, has occasioned, and in view of 
the fact that the Supreme Court has never squarely passed upon 
the question, there is still some diversity of opinion among the 
profession and with the Executive Department as to the correct 
. interpretation of this phrase, and it was strongly urged, in the 
Wong Kim Ark case, that the words in question meant subject 
to the political jurisdiction of the United States, comprehending 
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that full and unqualified obedience which citizens and subjects 
alone owe to their country; and, consequently, that the provis- 
ion was intended to be declaratory of the doctrine of the law of 
nations. Hon. H. S. Foote, the District Attorney of the United 
States for the Northern District of California, presented this 
theory of the law to the court with much plausibility." He was 
assisted by Mr. Geo. D. Collins, a member of the San Francisco 
bar, who appeared as amicus curiae. The latter gentleman was 
selected because of his well-known stand in favor of the inter- 
pretation favoring the international law doctrine. His views 
are clearly and ably expressed in two articles published in 
the Amertcan Law Review.? In the last of these articles, he 
takes occasion to criticise severely the ruling In re Look Tin 
Sing. Among other things, it was claimed by him that the 
views enunciated by Mr. Justice Field in that case were the 
same which he expressed in his dissenting opinion in the 
Slaughter-house cases. But a critical examination of the lan- 
guage used in the dissenting opinion makes it very doubtful 
whether the learned justice meant to say what Mr. Collins 
claims he did state; certainly, the facts of the question 
then under consideration by the court did not call for an 
expression of opinion on the citizenship of children born here of 
foreign parents. But even if the contention of Mr. Collins be- 
correct, it follows, if Judge Morrow was right in holding that 
the expression in the prevailing opinion in the Slaughter-house 
cases was dictum, that the language in the dissenting opinion 
was, also, dictum. 
The arguments advanced in the Wong Kim Ark case may be 
reduced to three main propositions: (1) That the question of 
what constitutes citizenship is, properly, one of international law, 
and should be decided according to the doctrine peculiar to that 
law; (2) that the Fourteenth Amendment, in employing the 
phrase, ‘* and subject to the jurisdiction thereof,’’ was intended 
to be declaratory of the international doctrine, and (3) that the 
Supreme Court, in the Slaughter-house cases, so held. Upon 
the first two contentions, Judge Morrow, as previously stated, 


1 The writer had the pleasure of 2 Vol. 18, p. 831; Vol. 29, p. 885. 
being present during the argument. 


ag 
] 
5 = 


CITIZENSHIP UNDER THE FOURTEENTH AMENDMENT. 545 


considered himself bound by the authority, in his circuit, of In 
re Look Tin Sing and Gee Fook Sing v. United States, and this 
view was, therefore, fatal to these two propositions. As to the 
third contention, it was held that what the Supreme Court said 
in the Slaughter-house cases was dictum and, therefore, not 
paramount to the authority of the two decisions in his circuit 
previously referred to. With respect to the superiority of the 
two doctrines, Judge Morrow thus sums up his views on the 
question: ‘* Counsel for the United States have argued with con- 
siderable force against the common-law rule and its recognition, 
as being illogical and likely to lead to perplexing, and perhaps 
serious, international conflicts, if followed in all cases. But 
these observations are, obviously, addressed to the policy of the 
rule and not to its interpretation. The doctrine of the law of 
nations, that the child follows the nationality of the parents, 
and that citizenship does not depend upon mere accidental place 
of birth, is undoubtedly more logical, reasonable and satisfactory, 
but this consideration will not justify this court in declaring it 
to be the law against controlling judicial authority.’’ 

It must be conceded that the chief argument which can be 
urged in favor of the doctrine of the law of nations is, that the 
subject of citizenship properly belongs to the domain of the 
law of nations. The contention is certainly not without force, 
and it may be admitted that, for reasons of uniformity and 
others to be noticed hereafter, that doctrine should obtain in 
this and other countries. But this is not saying that simply 
because it is the international doctrine, it furnishes ex proprie 
vigore, the exclusive test as to the political status, in the 
United States, of persons born here of foreign parents, who 
continue to reside and have acquired a domicile here and claim 
allegiance to this country. The question of citizenship is, I take 
it, chiefly one of internal and not external, concern in the affairs of 
acountry. Who shall, and whoshall not, be citizens is a matter 
which every country has the paramount right — a right inherent 
in sovereignty — to determine for itself. It may affix conditions, 
or regulate the acquisition of citizenship, in accordance with 
what it may deem most conducive to its policy, stability and 
prosperity; subject, however, to a limitation now recognized by 
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all civilized countries, and that is the right of self-expatriation. 
The subject is co-extensive with the right of a nation to admit or 
exclude aliens and to prescribe the terms of their admission or 
exclusion.!_ Therefore, if a country sees fit to confer the right 
of citizenship on all persons born within its territorial domain, 
I know of no principle or rule of international law to preclude 
it from doing so. There can be no more objection to conferring 
citizenship by birth than by naturalization; indeed, the former 
has always been considered the more preferable. But, it may 
be inquired, what then becomes of the doctrine of interna- 
tional law that children born in a foreign country follow the 
nationality of their parents? Is it not thereby rendered 
nugatory? I do not think that such a conclusion necessarily 
follows, but on the contrary, that the international law doctrine 
still has its application, in subordination, however, to the rule 
of citizenship promulgated in the country of birth. It is a well 
established fact, as evidenced by the rulings of the Executive 
Department, that the international law rule has been recognized 
time and time again in favor of those who have claimed foreign 
citizenship by virtue of the nationality of their parents.? But it 
will be observed, from an examination of these rulings, that 
this doctrine has been recognized no further than the peculiar 
circumstances of each particular case admitted, and has been: 
confined, as a general proposition, to the political status of chil- 
dren as distinguished from that of adults born here of foreign 
parents. All countries claim as citizens or subjects, respectively, 
the children of their subjects or citizens born abroad. The 
act of 1802, reproduced as section 1993 R.S. U. S., declares 
that all children born of American citizens abroad shall be deemed 
citizens of this country. If the claim of the United States in 
this regard is respected by other countries, it follows, as a matter 
of comity and reciprocity, that we should do likewise. But 
the question of difficulty is, how far should the doctrine of 
the law of nations be recognized? What is the true line of 
demarcation in this respect between the application of the interna- 


1 Chae Chan Ping v. United States, 2 See rulings collated in Wharton’s 
130 U. 8S. 581; Fong Yue Ting v. Int. Law Digest. Sec. 183, Vol. II, 
United States, 149 U. S. 698. pp. 893-419, 
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tional law rule and the common law rule? The answer to these 
queries is difficult to give, for while, on the one hand, the com- 
mon-law doctrine is, according to such decisions interpreting 
the Fourteenth Amendment as have been rendered, the rule of 
citizenship in this country, yet on the other hand, it is equally 
certain that the international law rule is entitled to some 
recognition under proper circumstances. The question, un- 
doubtedly, will depend largely upon whether a person born here 
of foreign parents remains in this country or goes to the country 
of his parents. But the question must always be, not what may 
be his political statusin the country of his parents, but what is 
it in the United States while he remains here. Generally speak- 
ing, it may be said that the international law doctrine should 
apply only when the parents, during the minority of the child, 
or the child himself when he arrives at the age of majority, or 
within a reasonable time thereafter, indicate the intention to 
claim the protection of that doctrine; otherwise the privi- 
lege it holds out should be deemed waived, and the political 
status of a child born in the United States of foreign parents, 
while in this country, should be determined by the rule of 
citizenship which exists here. This is the only practical solu- 
tion of the subject that I can conceive. The international law 
rule was never intended, in my opinion, to apply to those born 
here of foreign parents, who fail or do not wish to avail them- 
selves of its protection. What becomes of it, if neither the 
individual nor his parents, acting for him, invoke its authority? 
Obviously, it must result that, in a country like the United 
States, where the common-law doctrine is made the rule of 
citizenship, the privilege vouchsafed by the international law 
doctrine is deemed to have been waived. But it is strenuously 
urged by the advocates of the international law doctrine that 
children under any circumstances follow the political status of 
their parents; that this status is a fixed one and can only be 
altered by naturalization; so that, in this country, if the con- 
tention be sound and be adopted, every child born here of foreign 
parents would, on becoming of age, have to be naturalized in 
order to become a citizen of this country. This contention, 
however, leads us to the other extreme and compels us to 
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concede that the international law doctrine is superior to any 
law that this country can enact on the subject of citizen- 
ship. The argument, I do not think, is tenable. In the 
view I take of the effect of both doctrines in this country, the 
question of the citizenship of a person born here of foreign 
parents resolves itself, practically, into a question of inten- 
tion or election, to be exercised by the parents during the 
minority of the child, or by the person himself when he 
arrives at the age of majority; a failure to make such elec- 
tion to be deemed tantamount to claiming the citizenship of 
this country by virtue of birth here. That such a solution 
affords the only efficient way of preventing a conflict between 
the two prevailing doctrines, and is feasible from a practical 
standpoint, will, I think, be made clear by the following 
illustrations. Take, in the first place, the case of a child 
born in the United States of foreign parents who never 
become citizens of this country. The child, we will assume, 
stays here with its parents but temporarily, goes with them to 
their country, remains there and claims the allegiance of that 
country, or, at least, does nothing to indicate any intention to 
disavow the political nationality of its parents. No one would 
question but that he should be deemed a subject or citizen, as 
the case might be, of the country of his parents. His very 
removal from this country and remaining abroad permanently 
would be deemed sufficient evidence of an intention not to claim 
allegiance to the United States by virtue of birth. The fact 
that, by the laws of this country, or its prevailing doctrine, he 
would be considered here, by virtue of his birth, a citizen of 
this country, would probably be deemed immaterial and ineffect- 
ual to divest him of the political nationality of his parents. But 
on the other hand, there are very many cases, and the facts 
of the Wong Kim Ark case certainly constitute it one of these, 
where the doctrine of the law of nations can have but little, if any, 
application. Take the case of a child born here of foreign par- 
ents, who never goes to the country of his parents (except, per- 
haps, on temporary visits), but, on the contrary, remains in this 
country and, upon attaining majority, acquires a domicile here 
and claims allegiance to this country as a citizen by virtue of his 


ia 


CITIZENSHIP UNDER THE FOURTEENTH AMENDMENT 549 


birth, there would seem to be no good reason why he should not 
be entitled, under the law, to be recognized as a citizen, without 
having to resort to naturalization. Manifestly, in the first illus- 
tration put, the international law rule should apply; in the lat- 
ter, the rule of citizenship which obtains in this country would 
seem to be entitled to superiority over the international law 
doctrine. The distinction I have drawn is, I confess, a broad 
one, and cases might arise where the question of election would 
be a very close or doubtful one. I have not, however, pre- 
tended to exhaust the subject, but only to indicate such general 
views as I have formed from a close examination of the ques- 
tion. The trouble lies not so much with the two doctrines 
as it does with the application of the one in preference 
to the other to the particular facts of each case. So far as 
those are concerned, who live here when they attain their 
majority, the real difficulty can be obviated by providing some 
efficient and regular method by which the intention of a 
person as to his allegiance can be definitely ascertained. If, 
upon arriving at the age of majority, he were compelled to elect 
whether he will follow the political status of his parents and 
thus be considered as an alien, or claim the allegiance of this 
country, all doubt and confusion with respect to this class of 
persons would be removed. And it would place the burden of 
election on the very one who should discharge that duty, viz., 
on the person himself. Such now is the law of France. But 
while such a method apparently harmonizes the two doctrines 
with respect to those born here of foreign parents, who are still 
here when they reach the age of majority and become invested 
with all their political rights,— among which is that of expatria- 
tion,—still it must be confessed that it does not afford a solu- 
tion as to what should be considered the political status, during 
their minority, of children born here of foreign parents; 
whether the common-law rule applies to them, or that of inter- 
national law. Under any circumstances, children born here of 
foreign parents occupy, at least during their minority, one of 
three positions: (1) Either they follow the political status of 
their parents, according to international law, and are, therefore, 
aliens; or (2) they are citizens of this country by virtue of its 
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law, making birth sufficient to constitute citizenship; or (3) 
they owe a double allegiance. While the question is a perplex- 
ing one, not alone from a political and international standpoint, 
it is of the utmost significance in the descent of property, wher- 
ever alienage is made a disability. It is with respect to children, 
during their minority, that the chief clash between the common 
law and international law doctrine inevitably occurs, and the in- 
consistency of the former is made apparent. That inconsistency 
exists in the fact that it not only claims all persons as subjects 
who are born within the realm! but also all children of its sub- 
jects born abroad.? If we have the common-law doctrine in the 
United States, we necessarily adhere to this inconsistency, 
Assuming that, during the period of minority, neither doctrine 
is exclusive of the other and giving full effect to both doctrines, 
it follows that children born in this country of foreign parents — 
say English subjects— are citizens of the United States by 
virtue of their birth here, and also subjects of England, by the 
rule of international law. There is a ‘ double allegiance.”’ 
This political anomaly was referred to in the pioneer case of 
Lynch v. Clarke,’ as follows: ‘* The inconsistency of holding 
that Julia Lynch is a citizen here, when it is conceded on all 
hands that by reason of her parents being British subjects she 
is also a British subject, was strongly urged. This inconsis- 
tency, however, is nothing but the occurrence of a double alle- 
giance, which exists in the tens of thousands of instances of our 
naturalized citizens, who were once subjects of the crown of Great 
Britain. We recognize its existence, because we adopt them as cit- 

izens, with full knowledge that by the law of their native country, 

they never can put off the allegiance which they owe to its govern- 
ment.’’ But this recognition of the existence of such a state of 
things can hardly be said to amount to a justification. The absurd- 
ity of a person being a subject or citizen, as the case may be, of 

two countries at the same period of time is obvious. Such a 

political status is denied by all writers on international law. It 

is certainly contrary to the feudal notions which pervaded the 
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common law so extensively. The biblical canon of human con- 
duct, respecting our spiritual welfare, that one cannot serve two 
masters, is peculiarly applicable to the important subject of citi- 
zenship. While in time of peace, such a state of things may be 
suffered to exist, yet in time of war it might lead to many 
hardships. A person thus situated would unwittingly place 
himself in a very peculiar predicament if both countries should 
call upon him to serve them in time of war. Upon going 
into the service of the one in preference to the other, and very 
likely by reason of compulsion, he would be deemed by the 
deserted country worse than an enemy, viz., a traitor. The 
doctrine of international law if followed by all nations, would 
lead to no such incongruities. But the one important requisite 
to its successful operation is that it should be followed by all 
countries; otherwise conflicts must result. It is unquestionably, 
as claimed by its advocates, a rational, uniform and simple rule, 
superior to the common-law doctrine. By its rule, the child 
follows the political status of the father, and of the mother, 
when illegitimate, and one’s citizenship does not depend upon 
the mere accidental place of birth. If, upon attaining the age of 
majority, it is desired to expatriate oneself from the country of 
the parents, the course is generally open by means of natural- 
ization. There can be no such political condition, if the 
international law rule be uniformly followed, as a‘ double 
allegiance.’’ The fact that it is the so-called international 
law doctrine is, perhaps, sufficient indorsement for it. That 
it is correct on principle is amply demonstrated by all the 
leading writers on international law. Ferguson puts the propo- 
sition in a very satisfactory light, when he says: ‘‘ The na- 
tionality which constitutes an object of international law is the 
political nationality or political citizenship which can be lost and 
acquired through acts of legislation. Political nationality is 
acquired first, by birth; that is from the nationality of the 
parents; second, by law, called naturalization.’’ The subject 
will be found logically and ably discussed from the international 
standpoint in Webster on The Law of Citizenship. That writer 
adduces cogent reasons why the law of nations should obtain 
rather than the common-law doctrine. But it is to be observed 
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that these arguments are addressed to the policy of the rule. 
While the international doctrine is undoubtedly superior to the 
common-law rule, and less likely to lead to complications with 
other nations, still that fact does not settle the mooted proposi- 
tion as to what constitutes the rule of citizenship in the United 
States within the meaning of the Fourteenth Amendment. The 
courts have no inherent power to decide which doctrine is 
superior and, by reason of its superiority, better adapted to the 
political needs of this country, for this function belongs solely 
to the law-making body. Their only province is to declare 
the rule of citizenship as it is contained in the laws of 
this country, and, if it appears to their satisfaction that the 
common-law rule was intended to be adopted, to so hold, how- 
ever much their better judgment may tell them that the inter- 
national law doctrine is preferable. 

It may be interesting, in this connection, to make a brief 
reference to the radical change made in the laws of France, in 
1889, with respect to the question of citizenship. In that 
country, the international law- rule had prevailed since the 
promulgation of the Code Napoleon. The change made is best 
stated in an official communication from Mr. Reid of the Legation 
at Paris to Secretary of State Blaine, published in ‘ Official 
Relations of the United States for 1890.’’! Omitting such 
parts as are immaterial to this discussion, it is as follows: 
‘* Sir: I submit herewith a synopsis of the new law on French 
nationality recently passed by the Chambers and gazetted under 
date of June 26, with a translation of its principal clauses. 
This law, which has been in preparation for over a year, works 
quite a change in the legal status of the large class of foreigners 
residing in France or born there, and will affect many American 
citizens. The law deals with two points: French citizenship 
and the right of domicile in France. With reference to the first 
point, it departs widely from the doctrine jus sanguinis, formerly 
so strictly adhered to by France, as well as by all the Latin 
races, and makes a decided step in the direction of the doctrine 
jus soli, followed generally by the nations where common law is 
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practiced. It still maintains, as the old law did, that the son of 
a Frenchman is French wherever he may be born, but it makes 
nearly all those born in France French, the only practical excep- 
tion to the rule being in the case of those whose fathers were 
not born, like themselves, in France and who were not living in 
France at the time of their coming of age. Concerning the 
second point, the law is more restrictive than the old one and 
tends to force French citizenship on the foreigners residing 
in France. The following analysis will show the scope of the 
law and how it is intended to operate :— 

1, Who are natural-born French. 

‘¢(1) Those whose fathers were French at the time of their 
birth whether born in France or abroad. 

*¢(2) Those born in France whose fathers were also born in 
France, although not French. Formerly they could claim French 
citizenship; now they have no option, but are made French 
citizens. 

‘¢(3) Those born in France whose fathers were not French and 
not born in France, if they reside in France at the time of their 
coming of age, unless they then disclaim French nationality and 
prove by a certificate of the government of their father that 
they have retained his nationality. Formerly they retained the 
nationality of the father, unless they claimed French citizen- 
ship; now they take French nationality unless they claim the 
citizenship of the father. It thus appears — 

**(1) That the son of a naturalized French-American who 
happens to be born in France is French. 

‘¢(2) That the son of a native American, established in France 
for business purposes, is alsa French if he fails to claim his 
American citizenship at the age of 21 and if he is not supported 
in his claim by the United States government. 

‘¢(3) That the son of a Frenchman born in the United States 
is French ; and, as the law is silent as to any limitation in this 
respect, there may be, according to this doctrine, many genera- 
tions of Frenchmen born in the United States —a doctrine 
which, if it were enforced by the other European nations, would 
make every native-born American the subject of another 
country.” 
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Some of the inconsistencies of this sweeping enactment are 
plain from the criticisms made by ex-Minister Reid. The law 
would seem to be a combination and adaptation of both the jus 
sanguinis and jus soli, with one object in view, viz., to impose 
French citizenship on as many persons as possible. The diplo- 
macy of the measure, to increase the number of the rank and 
fileof the French army, and in diminishing the foreign popula- 
tion, is plainly apparent. But the complications, and, perhaps, 
serious international conflicts, that may arise between the 
French government and other countries like England or the 
United States, where every one born on the soil is claimed as a 
subject or citizen, respectively, are not open to doubt. The 
great, redeeming feature of the French law, however, is that it 
compels a person born there of foreign parents and residing 
there on coming of age, to exercise his option as to which 
country he will give his allegiance; whether it shall be the 
country of his birth or that of his parents. If no election is 
made, it is conclusively presumed that French nationality is 
adhered to. I alluded to this feature above, as being the only 
way of harmonizing the two doctrines and freeing the question 
of citizenship in the United States with reference to children 
born here of foreign parents, and residing here when they come 
of age, from the confusion and doubt which now attend the 
matter. 

I understand that the Wong Kim Ark case will be appealed to 
the Supreme Court, and, therefore, this at once delicate and 
important question will receive the consideration of that able 
tribunal, and the subject be set at rest so far as the existing law 
is concerned. If the judgment of the lower court be affirmed, 
it may be deemed advisable to make some modification in the 
law. But aside from this, there should be an international rule, 
to be observed by all civilized countries. The conflicts and 
serious difficulties, that the adoption of different laws on the 
subject by different countries may occasion, indicate the growing 
necessity of a conference, or international congress, between the 
civilized countries of the earth, so that some uniform, definite 
and sound rule may be adopted and followed everywhere. 
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In conclusion, I have to say, apologetically, that, in this 
review of the Wong Kim Ark case, I have sought to do no more 
than to advert, in a general way, to the law as it now exists in 
the United States, and to the law as it should prevail. To 
recapitulate, my views are these: The doctrine of the law of 
nations furnishes, undoubtedly, the better and wiser rule; but 
the United States has the inherent right to adopt any law or 
prescribe any rule to determine the political status, in this 
country, of persons who are born here of foreign parents; 
therefore, if it has seen fit to adopt the common-law rule, that 
law is paramount to any other so far as this country is con- 
cerned. As a matter of comity, however, it may, and will, 
recognize the rule of international law in favor of children born 
here of foreign parents, whenever the protection of that rule is 
legitimately and seasonably invoked. 


MarsHatt B. Woopworrs. 
San FRANCISCO, February, 1896. 
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A QUESTION AS TO PARAPHERNALIA. 


Much interest has been aroused in English legal circles by the 
recent decision of Sir F. Jeune on the subject of a wife’s para- 
phernalia, in the case of Tasker v. Tasker. The judgment of 
the learned president is an erudite one, and besides dealing with 
the legal cases affecting the point, reference is made to the 
Roman law on the subject. 


Tue Roman Law. 


Before discussing the bearings of the case and the judgment, 
some account of the Roman law may be premised. 

The old Roman law conferred on the husband an almost 
absolute power over the wife by conventio in manum; all she 
acquired vested in him, and he acquired the same right over her 
person and property as if she had been his natural daughter. 
The wife, on the other hand, acquired all the rights of a child, 
her husband’s name and succession as a sua heres to his intes- 
tate estate, and could exercise all the rights which her sex 
admitted of, upon the principles of the unitas persone. In 
later times, this was, however, changed with the form of mar- 
riage; the wife did not take the man’s name, nor did they acquire 
by each other; the husband received the dower, and the balance 
of her property belonged to the wife, and was termed bona 
paraphernalia. The praetor, however, at length conferred a 
right of succession on the wife to a part of her husband’s estate ; 
but the persons were divided, and each had a separate legal 
existence. The rights which ensued to the man by the mar- 
riage contract were various. With respect to the bona para- 
phernalia of the wife, the husband had only such rights as 
the wife ceded to him, and could be forced to give account by 
the Falcidian law; nevertheless he could act thereanent on the 
supposition of being her attorney, and demand alimony thereout, 
and could sell them with her consent. The later Roman law did 
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not constrain the woman, on her part, to bring the whole of her 
substance as a portion to her husband; she might retain her 
paraphernalia in which the husband had no interest, for she 
might dispose of them without his consent and bring actions for 
its recovery, in her own name or in that of her husband. She 
could require her husband to take the same care of her property 
as he did of hisown. She had a right to the rank and dignity 
of her husband, to be protected by him in all suits, and interfere 
to stay waste of dower. She had also certain rights of pledge; 
on this there were, however, conflicting laws, with a balance 
rather against the wife, except with regard to the paraphernalia ; 
and some held she might demand mourning and alimony during 
the annus luctus. 

On this subject of paraphernalia the Roman law also says that 
the husband has those rights in the paraphernalia only which the 
wife has conceded to him; he can, moreover, be obliged to give 
an account of it. Nevertheless, he is presumed to be his wife’s 
natural attorney in respect of such matters and can act as such, 
and demand in case of necessity aliment thereout, and alienate 
them with the consent of the wife. 

The English law of the wife’s paraphernalia is borrowed from 
the civil law, and consist in her wearing apparel and ornaments 
suitable to her rank, even the jewels of a peeress. If the wife 
survive her husband they do not pass to his personal representa- 
tives and are protected against creditors. Colquhon’s Roman 
Civil Law lays down these views and in Halifax’s Civil Law it is 
pointed out that according to the Roman civil law chattels per- 
sonal if reduced to possession are given to the husband absolutely 
by the marriage, and the wife has nothing but her paraphernalia 
or wearing apparel. 


Tue Case or Tasker v. TASKER. 


A claim to certain of his wife’s jewels was made by a husband 
in a divorce suit against his wife, under a statute known as the 
Married Women’s Property Act 1882, which provides that any 
question of title or ownership arising between husband and wife, 
may be decided by summary application to a judge of the high 
court irrespective of the value of the property. The decisions 
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of any such judges are, however, to be subject to the ordinary 
rights of appeal. If the application is made in the county court 
and it isin respect of property above the value of £500, the de- 
fendant may remove it into the high court by certiorari or as 
may be prescribed by the rules of the high court. The claim 
here was referred to the registrar and it appeared from that 
official’s document and other figures given during the argument 
of the case in the law courts, that the value of the jewels origi- 
nally in dispute was £9,319 5s., but that as to a portion of these 
jewels worth £1,163 5s., the claim of the husband was withdrawn 
for the reason that as to almost all of them that they were pres- 
ents before marriage. The husband was a man of large means, 
and he contended that the jewels were his absolute property, and 
that he only allowed his wife to use them. The wife, however, 
maintained that the jewels were given to her absolutely. 

The only witnesses were the husband and the wife, and their 
evidence was in complete contradiction. The husband alleged 
that he had used expressions to his wife about the jewels, clearly 


indicating that they were to remain his property, but the wife 
claimed all this. 


DEMEANOR OF WIFE. 


When the case was before the registrar that official had ob- 
served the demeanor of the wife, and his report subsequently 
stated he considered that her evidence was to be relied on rather 


than that of the husband. As corroboration for this view the 
following facts were enunciated. 


Some CrrcumsTANCES AND Facts OF THE Case. 


(1) The husband never, till the suit was threatened, gave his 
wife to understand the jewels were only lent to her for her use; 
(2) the jewels given after marriage were handed to the wife in the 
same manner and in effect in the same words as those given be- 
fore marriage; (3) the jewels were always in her possession, 
and, when the husband and wife were abroad, were with his 
knowledge and approval deposited in her name at the bank; (4) 
some of the articles were purchased about Christmas time and 
for birthdays, which confirmed the statement that they were 
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Christmas or birthdays gifts; (5) the cases of all the articles 
were marked with her initials, namely, those of her maiden name 
before marriage, and this was done, as found by the registrar, 
in every case by the husband’s orders. 


DEMEANOR OF WITNESSES. 


The president of the Probate, Divorce and Admiralty Division, 
referring to the above statements, remarked that much depended 
on the demeanor of the witnesses, whom the registrar had the 
opportunity of seeing. 


Peace OFFERINGS. 


The circumstances, previously mentioned, by the registrar, as 
to presents, corroborated the wife’s account and appeared to 
indicate that a portion of the jewels in question, of considerable 
value, were given as what were termed peace offerings, on occa- 
sions when differences between the husband and wife had arisen 
and been dispelled. 


Tue Law or PARAPHERNALIA. 


Another point, however, had been taken and had to be con- 
sidered. It was said that, admitting these jewels were given by 
the husband to the wife, they were given as paraphernalia, 
and that so the husband could alien and could reclaim them. 
Though the effect of a divorce was not suggested, it might be 
taken that on a divorce a wife would lose her right to parapher- 
nalia. The law of paraphernalia, and the practice of constitut- 
ing paraphernalia, are unfamiliar, if not antiquated. But, no 
doubt, before the Married Women’s Property Act 1882, if a 
husband expressly indicated his intention to make a gift of 
paraphernalia, he could do so; and even if he never heard of 
paraphernalia, but the intention was made manifest that the 
jewels were given to the wife not absolutely, but for her use as 
a wife, this peculiar kind of property might be created. In 
some way, however, either from the use of apt words, or by 
inference from the facts of the case, it must have shown that 
the intention was not to make a present of jewels, as of any other 
article not of personal use in the orditiary sense, which would 
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formerly have created a trust for separate use, and would not 
vest the property in the wife, but to hand over the jewelry only 
for the wife’s decoration so long as the husband, during his life- 
time, chose she should be so adorned. 


Text-Books ON THE SUBJECT. 


The Married Women’s Property Act 1882 does not abolish 
or affect a gift as a paraphernalia, although some writers take a 
different view. According to the text-books, e. g., Macdonald’s 
** Lawof Husband and Wife,’’ a widow on the death of her hus- 
band could claim paraphernalia, that was to say, articles of per- 
sonal apparel, personal ornament and personal convenience, suit- 
able to her rank and degree, as she continued to use during the 
marriage; and her claim to necessary clothing was good even 
against creditors; for according to Rolle, an ancient judicial reso- 
lution says, ** She ought not to be naked or exposed to shame and 
cold.’’ A ‘* necessary bed’’ was then an article of paraphernalia. 
A husband could sell or give away paraphernalia, but could not 
bequeath them. It was then considered that the husband’s 
possession of ornaments was immaterial so long as the articles 
were suitable to her degree. A widow could not claim heir- 
looms as paraphernalia. A wife could redeem a pledge by her 
husband of her paraphernalia, and might have the redemption 
money raised out of husband’s personal estate; but the creditors 
had to be first satisfied. If not claimed by herself quo bona 
paraphernalia, paraphernalia cannot be demanded by her exec- 
utor or administrator. Such were the views of several text- 
book writers on the subject. 


Tue AUTHORITIES AND THE QUESTION TO BE DETERMINED. 


Some of the authorities were quoted more fully by the presi- 
dent in thiscase. The creation of paraphernalia did not imply, 
nor was it dependent on the legal identity which, for most pur- 
poses, existed between husband and wife before the act, and 
which it so largely modified. The question, therefore, whether 
any gift was a gift of paraphernalia, was to be determined now 
on the same principles as before that act. 


A QUESTION AS TO PARAPHERNALIA. 


GraHam v. LONDONDERRY. 


In the case of Graham v. Londonderry,' a question arose 
before Lord Hardwicke as to various articles given to 
Lady Londonderry. Some of them were given to her by 
her father-in-law, Governor Pitt, before her marriage, some 
by the Regent of France during her marriage with Lord Lon- 
donderry. All these were held to be gifts to her separate use, 
as being given by strangers to the coverture. Lord Hardwicke 
further referred to several cases in which gifts of jewels and 
other property to a wife by a husband were held to be gifts to 
her separate use. But with regard to the diamonds in a neck- 
lace given by Lord to Lady Londonderry, Lord Hardwicke said: 
«‘This is not to be considered as a gift merely to the separate 
use of the wife. I have indeed admitted a husband may make 
such gifts ; but where he expressly gives anything to a wife which 
were to be worn as ornaments of her person only, they are to 
be considered merely as paraphernalia, and it would be of no 
consequence to consider them as otherwise; for if they were 
looked upon as gifts to her separate use, she might dispose of 
them absolutely, which would be contrary to his intention.’’ 
It was not, indeed, in this case necessary to decide whether these 
jewels were an absolute gift of paraphernalia, because in either 
case, as Lord Hardwicke points out, the plaintiff, Lady London- 
derry’s second husband, was entitled to them. By the words 
‘‘where he expressly gives anything to a wife to be worn as 
ornaments of her person only’’ his Lordship (Hardwicke) 
would seem to be referring to some word or act showing the 
husband’s intention and to indicate that some proof of the kind 
was necessary. 
Nortuey v. NorTHer. 

In the case of Northey v. Northey,? previously decided by 
Lord Hardwicke, there was evidence which pointed to a gift of 
paraphernalia, because it would seem that there, the husband 
himself kept the jewels and only sometimes permitted the wife 
to wear them. 


1 8 Atkins, 392. 2 2 Atk. 77. 
VOL. XXX. 
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JERVOISE V. JERVOISE. 


In the case of Jervoise v. Jervoise,' the husband bequeathed 
to his wife the use during her life of all his jewels, and an annu- 
ity as well as some of her property. There were certain family 
jewels which the wife had worn; some pearl ornaments had 
been given to her by her husband’s aunt; and her husband had 
given her two bracelets. It was held that the family jewels did 
not pass to the wife either to her separate use, or as parapher- 
nalia. It would appear, therefore, that, as the will could oper- 
ate on them, it was not material whether the pearls belonged to 
the wife to her separate use, or as paraphernalia. With regard 
to the pearls, there was a difficulty in reconciling the decision of 
the learned judge on what was not a material point, with the 
rule laid down by Lord Hardwicke, that articles cannot be para- 
phernalia which come from a stranger and there is coverture. 
But as regards the bracelets, there was evidence on which it 
might well be held that they were paraphernalia. They were 
not given by the husband on any particular occasion, but were 
rather given to be worn, as they were, with the family jewels, 
though not necessarily to become themselves family jewels, and 
one bracelet was given to match the other. ‘* The husband,’’ 
the Master of the Rolls said, ‘* evidently bought them for the 
purpose of adorning his wife.’’ In the present case the evi- 
dence seems to point to a different conclusion. Clearly most, 
if not all the jewels, were Christmas or birthday presents, or 
were peace offerings in the sense referred to. Jewelry liable at 
any moment to be reclaimed would not make a very graceful or 
_ grateful offering; and there is nothing to show that the husband 
intended to impress the character of paraphernalia on his gifts. 


VANSITTART V. VANSITTART. 


The case of Vansittart y. Vansittart? was referred to by the 
counsel of the husband, as showing the legal effect of a gift of 
jewels from a husband to a wife. In that case it was held that 
such a gift was a settlement within section 47 of the Bankruptcy - 


1 17 Bevan, 266, 2 (1893) 1 Q. B. 181. 


A QUESTION AS TO PARAPHERNALIA. 563 


Act, 1883, which provides for the avoidance of voluntary settle- 
ments on the ground that the donor contemplated the retention 
by his wife of the present that he gave her. But the inference 
to be drawn from that case is the reverse of that suggested. It 
may well be that a voluntary settlement, voidable by creditors, 
was created; because the jewels were given, not as some small 
sums might be given, for immediate expenditure, but to consti- 
tute a permanent possession of the wife. But the jewels became 
the possession and property of the wife, and, no doubt, she 
could have given a good title had she sold them. Therefore, 
the inference drawn by the learned judge from the facts, which, 
as to the occasion of the gifts, were very like those in the pres- 
ent case, was not that the wife took the jewels as paraphernalia, 
but rather as settled to her separate use. Indeed, it does not 
seem to have occurred to anyone to think of paraphernalia in 
connection with the case, though such a view could have been 
conclusive in favor of the creditors. 


Tue JUDGMENT IN TasSKER v. TASKER. 


In this case, therefore, of Tasker v. Tasker and Lowe, heard 
in the Probate, Divorce and Admiralty Division of the English 
High Court of Justice, London, the learned vice-president held 
that the jewels in this case belonged to the wife and that the 
husband’s claim failed. It follows from this decision that the 
Married Woman’s Property Act 1882, has not done away with 
paraphernalia, and consequently when a husband gives jewelry 
to his wife, whether the gift constitutes ‘‘ paraphernalia ’’ or 
separate estate, still remains a question to be determined accord- 
ing to whether the evidence shows an intention on the part of the 
husband that his wife shall merely adorn her person with the 
jewels, or that they shall be absolutely hers and that she can do 
with them as she likes. 

This interesting case summarizes the English law on para- 
phernalia; and the cases collected will now have the support of 
the authority of the present one of Tasker v. Tasker, added to 
them. 

T. F. Urriey. 


17 BRAZENNOSE STREET, MANCHESTER, ENGLAND. 
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NOTES. 


ApreaL: Dogs not Liz rrom Decision OutsipE THE CoURSE OF THE 
Court. —In Burgess v. Morton,! the House of Lords decides that 
where the court gives a decision in any matter extra cursum curie it 
must be taken to be of the nature of an award by arbitrators, and no 
appeal will lie except by consent of all parties. In the case before 
their Lordships a court had rendered judgment in a special case 
stated, which did not raise and was not intended to raise any question 
of law, but questions of fact only. Their Lordships held (distinguish- 
ing Bickett v. Morris)? that such judgment was substantially a consent 
order and that no appeal would lie from it. 


Epitinc Law Booxs sy ALTERING THE TEXTS OF THE AUTHORS.— 
Irving Browne, in the Green Bag, comments unfavorably upon the lib- 
erty which Mr. G. Pitt Lewis, Q. C., has taken with the text of 
**Taylor on Evidence,’’ in his recent revision of that celebrated work. 
Mr. Lewis has, according to his own statement in his preface, remorse- 
lessly pruned all exuberance of expression,— in some cases, it may be, 
at a sacrifice of style and rhetorical effect. The editor of the Law 
Journal (London), approves of this way of dealing with the texts of 
deceased legal authors, and speaks of it as ‘‘ worthy of praise.’’ Mr. 
Browne very justly dissents from this view, and cannot imagine that 
there will be any demand, at least in this country, for ‘‘ Lewis’s 
Taylor.’’ And this distinguished teetotaler will find himself in a 
numerous company on this side of the water in his declared preference 
for ‘‘our Taylor straight.’’ 


PRESERVING THE Opinions or Nist-Privs Jupces. — We have often 
had occasion to regret that some better means were not provided for 
preserving the better class of opinions written by nisi prius judges. 
It is true that im some of the larger States, such as New York, Pennsyl- 


1 73 Law Times Rep. 713. 2L. RB. 14H. L. Sc. 47. 
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vania and Ohio, there are series of reports which include and preserve 
such opinions. They are not of course valuable as authority; but in 
many cases they are thoroughly and learnedly worked, out and are 
valuable for the assistance which they are likely to render to other 
judges and to practitioners, in the disposition of similar questions. 
Opposed to the idea of publishing such opinions we shall of course 
meet the objections that there are too many books already, and that 
the profession are overburdened with the present mass and multitude of 
judicial reports. Wedo not think that this objection is well-founded, « 
nor do we think that the profession is overburdened with judicial 
reports. Members of the legal profession are not obliged to buy law 
books of any kind unless they want to, and they will not buy them if 
they can get along without them. We have often derived the greatest 
assistance from the opinions of nisi-prius judges published in the Penn- 
sylvania State reports, which were simply approved by the Supreme 
Court in per curiam judgments without formal opinions. It happens, in 
many cases of importance, that the trial judges work out the problems 
before them with a degree of attention and with an amount of time, 
patience and labor which the appellate judges are not able to bestow 
upon their work. We have been started upon this train of thought by 
having before us a thorough and learned opinion of Judge Angelroth of 
the Superior Court of California at San Rafael, denying an injunc- 
tion sought by certain shareholders in a railway company to restrain 
other shareholders from voting their shares in pursuance of a contract. 
Now this decision may be sound or unsound. It may be affirmed or 
reversed by the Supreme Court of California. It is not, under the rule 
of stare decisis, judicial authority in a strict sense ; but itis inevery way 
worthy of being preserved for the assistance it may render to practi- 
tioners and to other judges in the solution of similar problems. It is evi- 
dently the work of an able judge, learnedly and patiently wrought out. 
We intend to put it in our scrap-book and may probably allude to it 
again. 


A Decision 1x Catirornia OF Importance TO Bowporn Cottece.— 
A decision of great importance to Bowdoin College was rendered, on 
June 5th, last, in the Circuit Court of the United States, Northern Dis- 
trict of California, in the case The President and Trustees of Bowdoin 
College et al. v. James P. Merritt et al., commonly known as the 
‘¢ Garcelon Will Case.’’ If the judgment of the court is affirmed on 
appeal, it will result that the College will receive about $400,000. This 
is due to the bounty of Dr. James Merritt, of Oakland, Cal. He died, 


566 30 AMERICAN LAW REVIEW. 


leaving a large estate, most of which he left to his sister, Mrs. Garce- 
lon. The latter, in carrying out her dead brother’s wishes, executed 
deeds of trust to John A. Stanly, her attorney at law and legal adviser, 
and to Stephen W. Purington, her general business manager and agent, 
as trustees, by which she conveyed or provided for the conveyance, 
among other things, of a great part of Dr. Merritt’s property to 
Bowdoin College. Certain nephews, who had received some part of 
the estate, but which they considered insufficient, had threatened to 
contest. Their claims were compromised; but in spite of this some 
further claim was still made. Upon the death of Mrs. Garcelon, to 
silence all opposition and clear the bequest from all question, the 
President and Trustees of Bowdoin College brought a suit.in equity to 
quiet title, against Jas. P. Merritt, Mrs. Garcelon’s next of kin; 
Harry P. Merritt, her residuary devisee and legatee; and against 
Geo. W. Reed, her administrator. The defendants attacked the 
validity of the trust deeds on three grounds: (1) That they 
were executed in violation of Sec. 1313 of the Civil Code 
of California, which makes void any attempt of a person to give, by 
will, more than one-third of his estate to charitable uses; (2) that 
Mrs. Garcelon had not the mental capacity to make the conveyances ; 
(3) and that they were obtained from her by undue influence or fraud. 
Among the lawyers who participated are such well-known names, to the 
San Francisco Bar, as Robert Y. Hayne, Geo. N. Williams, for the com- 
plainants; Geo. R. B. Hayes and Warren Olney, for Jno. A. Stanly, 
surviving trustee; Arthur Rodgers, Horace W. Philbrook, and A. H. 
Cohen, for the nephews. After an able and stubborn contest before 
Judge Hawley, one of the ablest and most experienced of the Federal 
judges in the Ninth Circuit, a decree in favor of the College was 
entered. Judge Hawley held, in effect, that the statute prohibiting 
the giving, by will, of more than one-third of an estate to charitable 
uses, applies only to wills and not to deeds; that during his life-time, 
the owner of property has an absolute and unqualified right to dispose 
of his or her own as he or she may see fit; that Mrs. Garcelon was 
honestly and conscientiously carrying out her dead brother’s wishes in 
this respect; that she had sufficient mental capacity to make the con- 
veyances in question; and that no undue influence or fraud had been 
practiced upon her by Attorney John A. Stanly, or by Stephen W. Pur- 
rington, her confidential manager. The opinion is a very elaborate one, 
and we commend it as a fine piece of judicial composition. It contains 
as interesting and fine an analysis of testimony as can be found in the 
books, in a case where voluminous and contradictory testimony is intro- 
duced respecting undue influence, mental capacity, and fraud in the 
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execution of conveyances. The principles of law applicable to the case 
are set forth in Judge Hawley’s usual clear, felicitous and logical style. 
Over one hundred authorities are cited. While we have always enter- 
tained great respect for the ability of the learned judge, this last judicial 
effort has but served to increase our admiration and respect. Bowdoin 
College is to be congratulated on its success. This venerable institution 
is too well known to need further comment. Some of our most dis- 
‘ tinguished public men have graduated from it. A few of the living 
graduates are Chief Justice Fuller, General O. O. Howard, Speaker 
Reed, and Senator Frye. 


ProressoR WIGMORE AND HIS ARTICLE IN THE PReseNT NUMBER. — 
Some of our learned readers having complained that we were giving 
them too much politics and not enough law, we have determined to 
thrust upon them in this number a mass of dry law, though at the risk 
of displeasing the law professors among our patrons, who complain that 
we devote too much of our space to what they describe as ‘‘ text-book 
articles.’? The law which we launch upon our readers is of itself as 
dry as husks, and we know that it is cruel thus to afflict them in the 
dog-days. But some of it is in the hands of writers who have the 
power of making the dryest of dry law interesting to a lawyer. Of 
this class of essayists is Professor John H. Wigmore, whose article on 
‘** Proof by Comparison of Handwriting: Its History, ’’ will, we are sure, 
greatly interest many of our readers, and whose portrait we give as a 
frontispiece to this number, — an honor which, by the way, we intend 
bestowing hereafter upon the authors of our leading articles. Profes- 
sor Wigmore was born in San Francisco, was graduated from Harvard 
University in 1883, and from the Harvard Law School in 1887. From 
1887 to 1889 he practiced law in Boston. In 1889 he went to Japan 
to fill the chair of Anglo-American Law in the newly-founded Law De- 
partment of the Tukuzawa University at Tokyo. While there he was 
also Lecturer on International Law at the Semmon School of Political 
Science. In 1893 he returned to this country and was appointed to a 
professorship in the Law School of Northwestern University, at Chicago, 
of which Dr. Henry Wade Rogers (formerly Dean of the Michigan 
Law School) is President. Professor Wigmore has charge of courses 
in Evidence, Torts, Quasi-Contracts, and International Law. Besides 
contributing frequently in the past ten years to the Amertcan Law 
Review and the Harvard Law Review (of which he was one of the 
founders), he has published a ‘‘ Digest of the Decisions of the Massa- 
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chusetts Railroad Commission ’’ (1888), and ‘‘ The Australian Ballot 
System ’’ (1889, two editions); and has edited ‘‘ Notes on Japanese 
Land-Tenure by Dr. D. B. Simmons ”’ (1891), and ‘‘ Materials for the 
Study of Private Law in Old Japan’’ (1892, four volumes). 


Mr. Lixcotn’s Inga or a Fee.— The following paragraph has been 
going the rounds of the newspapers. It may be true, and it may be 
untrue; but it is probably true at least in part. Certainly it illustrates 
the honesty of Mr. Lincoln, and his idea of charging not what the 
client would bear, but what his day’s work was worth: — 


M. D. Hardin, one of the oldest Illinois lawyers, tells of an instance, says 
the Chicago Times-Herald, where Lincoln was retained to assist two other 
lawyers in the conduct of a case of the greatest importance. ‘I will not say 
now what that case was,” said Mr. Hardin, “‘ but it was one of the greatest 
moment to the State and of importance to the nation. The decision arrived at 
grows more stupendous in its results every day. Even at the time of its settle- 
ment thosé connected with it knew that it meant a great deal, and the two men 
who had been his colleagues consulted together after the trial as to the amount 
of the fee to be charged. They decided that $5,000 was the least that they 
could take and concluded to send their bill for that amount. But they waited 
for Mr. Lincoln and laid the case before him. They asked him what he thought 
they ought to charge. He pondered over the matter for a time and finally said 
he thought his share ought to be about $50. That was, he thought, pretty good 
pay considering that he had only given a little over a day to the case.”’ 


Tue Horr Wit Casz.— At the time of this writing a very interesting 
will case is on trial in the District of Columbia. Hon. Joseph Holt; 
who was Judge-Advocate General of the army during the administra- 
tions of Lincoln and Johnson, and who, in that office, prosecuted Mrs. 
Surratt before a military commission for complicity in the assassination 
of President Lincoln, had, previous to his death which took place in 
the year 1894, led a very retired life in the city of Washington. He 
died leaving no will, as was supposed at the time of his death and for a 
long time thereafter. Letters of administration were granted to his 
nephew; but shortly before the time when the administrator could close 
up the estate, the register of probate received through the mail and 
anonymously a worn piece of paper purporting to be Judge Holt’s will. 
It bore date in the year 1873, and gave his property to the grand- 
daughter of a cousin and former friend. It was partly burned, and the 
pieces had fallen or been torn apart and were pasted on another piece of 
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paper to hold them together. The witnesses were U. S. Grant, Presi- 
dent of the United States, General W. T. Sherman, Commander of the 
armies of the United States, and Ellen B. E. Sherman, his wife. The 
signature of President Grant has been identified by his son, Colonel 
Frederick D. Grant; those of General and Mrs. Sherman, by Senator 
Sherman; and a dozen well-known men have sworn to the signature of 
Judge Holt. Nevertheless, the heirs of Judge Holt claim that this 
document is aforgery pure and simple. The mystery of the appearance 
of the will, the high names whose signatures, real or forged, attest it, 
and the resuscitation of all the affairs bearing on the life of Judge Holt, 
public and private, make this a unique case. It has been on trial since 
May 19. When the trial is over, and the exceptions passed upon by 
the Court of Appeals of the District of Columbia, we shall endeavor to 
give asketch of the case to our readers, written by a competent hand, 
provided the interest in itis maintained. P.S. Since the above was 
written, a press dispatch states that the jury found against the validity 
of the alleged will. 


‘*THank Gop, THERE Is A House or Lorps!’’ —We have been 
taken to task more than once for the plain language in which we have 


expressed our convictions with reference to judicial decisions. On the 
other hand, the plainness of speech with which we have expressed our 
views concerning certain decisions has been strongly commended by 
others of our readers. We doubt whether we have ever been driven, 
by our zeal for truth and justice, into the use of stronger language 
than the following, which we clip from that very able legal publication, 
the Law Journal of London: — 


The British workman has ample reason for saying, ‘‘ Thank God there is a 
House of Lords!’’ Why is it, one wonders, that the High Court and the Court 
of Appeal so persistently adopt the narrowest and most technical possible 
construction of the Employers’ Liability Act? That they do so is amply shown 
in three cases in which their decisions have, during the last three or four years, 
been reversed by the House of Lords. Smith v. Baker,! and Johnson v. Lindsay,? 
are illustrations of the equitable spirit in which the Lords have construed the 
Act. But the appeal, decided on Monday, of M’Cord v. Cammell & Co., dis- 
closes almost amazing perversity in the High Court and Court of Appeal. The 
case appears in our Notes of Cases, and the facts were these. A driver anda 
fireman were on an engine, and the latter uncoupled the engine and one wagon 
from the rest. The other wagons were improperly ‘‘ scotched ”’ by the fireman. 
The scotching gave way, and one of the wagons ran down the incline and killed 
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the appellant’s husband. The County Court judge held that there was no evi- 
dence to go to the jury, because the fireman was not “ in charge or control ” 
of the wagon, and because the wagon was not a “train.’’ This decision was 
affirmed by the Divisional Court and the Court of Appeal. The House have 
unanimously reversed this decision, and sent the case back for a new trial. It 
is almost a compliment to say that the decisions below were technical, and 
absurd to contend that there was no evidence of negligence. The Act does not 
require that the negligence should be by a person in authority over the work- 
men. The liability arises if the carelessness is of ‘‘ any person who has charge 
or control’? of a train; and the argument that the wagon was not a train would 
disentitle in any case in which a railway carriage became detached and injured 
or killed some one in its wild career. All the wagons until the moment of 
uncoupling had formed part of a train, and it was negligence in the series of 
acts connected with the uncoupling which brought about the accident. There 
is at least one other case of undue attenuation of the Act which will occur to 
our readers, in which, unfortunately, there was no appeal to the Lords. 


Aw View or America’s FinanciaL Dirricutties.— We clip 
the following from the Law Journal (London), for February 1st:— 


That the already enormous mass of unemployed money in the hands of 
bankers will go on increasing for some time to come is only too probable. 
Although trade is steadily improving, there are no indications which would lead 
us to the conclusion that it will advance so rapidly as to absorb in the immedi- 
ate future any appreciable amount of the vast sums of idle capital available. 
The recent severe shocks which the public have experienced are likely to pre- 
vent any active speculation upon the Stock Exchange for some time to come; 
and in addition to these causes is the probability, which amounts almost to a 
certainty, that we shall continue to receive large amounts of gold from the 
United States for many months yet. That some may possibly be withdrawn 
from London on United States’ account is quite possible in connection either 
with the present loan operation or some future attempt which the Government 
of that country may make in order to replenish as far as possible the gold 
reserve in the Treasury; but any such money that may be taken will in due 
course have to be repaid. In the first place, the inflation of the currency in 
the United States has the effect of unduly stimulating imports into that coun- 
try and of checking theexports thence. This in itself naturally leaves a balance 
which has to be settled in cash; and the only acceptable medium for such 
settlement is gold. In addition, the United States owes to Europe very large 
sums, being interest and dividends on investments made by Europeans in that 
country, and these dividends have to be periodically paid. Formerly these pay- 
ments were met partly by the large exports of commodities which were sent 
from America to Europe, and partly by the vast sums of money which were 
every year invested by European capitalists in the United States. For some- 
what over three years now European capitalists who were really well informed 
have come to the conclusion that the United States was about to pass through 
a series of financial crises. The panic a couple of years ago confirmed this 
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impression: and the antagonism between the different branches of the Govern- 
ment as to the means which should be adopted in order to remedy the present 
state of things existing in the country has still further deepened the impression. 
The really well informed for some years past have been endeavoring to with- 
draw as far as possible capital they had formerly invested in American secur- 
ities; and, as the crisis has gone on month by month and year by year, alarm 
has spread throughout all classes of European capitalists who have money 
invested in any kind of American securities. It appears now only too probable 
that the currency crisis in the United States will become still more acute than it 
isat present, and the investigating classes seeing this are almost certain to con- 
tinue to withdraw as much of their capital as they can from investment in that 
country. The real difficulty which confronts the American Government in its 
executive capacity in attempting to initiate any kind of reform in the United 
States currency which would be likely to place it upon a really sound basis 
arises from the fact that the Government finds it almost impossible to reconcile 
the views of those members.of Congress who represent the Eastern or Atlantic 
seaboard States and those who are sent to Washington from the Southern and 
Western States. The feelings amongst the business community in the great 
cities on the Atlantic seaboard are as strongly in favor of a reform of the 
currency as is President Cleveland himself. But opinion in the South and West 
is swayed by the fact that the South and West are silver-producing, and, above 
all, that both stand in the position of debtors to the East. They hope, without 
very clearly seeing how, that if things are allowed to drift, the Southern and 
Western States may be able to discharge their obligations in some medium less 
costly than gold. But it will be seen that this could only be done at the ex- 
pense of the creditor States. The difficulty, therefore, of reconciling the views 
of these two opposing factions makes it very improbable that anything material 
can be done in the way of establishing the United States currency upon a sound 
basis. This being so, it is only too probable that gold will be continuously 
shipped to Europe until it ultimately disappears altogether from the circulation. 


Our learned English contemporary has but partially struck the real 
difficulty of any kind of monetary reform in the United States. That 
difficulty does not consist in the impossibility of reconciling the views 
of those members of Congress who represent the Atlantic seaport 
States, and those who represent the Southern and Western States. If 
that were the only difficulty it would be quickly solved by the principle 
that the majority shall rule. The real difficulty lies with our Senate. 
That has long since ceased to be a conservative body. The theory of 
the constitution with reference to that body is that in that House the 
States shall be equal, each State sending two members without refer- 
ence to its population. Thus, it happens that Nevada, with not more 
than 40,000 inhabitants at this hour, casts in the Senate a vote equal 
to New York with 7,000,000 inhabitants. Some of the newly admitted 
States, like Wyoming, with perhaps 75,000 inhabitants, wield the same 
voting power in the Senate as does New York or Pennsylvania. Thus 
it is that the Senate, in the aggregate, in no sense represents the opinion 
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of the American people in the aggregate. This is conclusively shown 
by a bit of recent history. The House of Representatives passed a bill 
authorizing the President to issue bonds, and sent it to the Senate for 
the concurrence of the latter body. The Senate refused to concur in 
it, and sent back in its stead a bill authorizing the free coinage of silver 
at the ratio of sixteen to one. The House rejected this bill by an enor- 
mous majority. Members of the House are elected from comparatively 
small districts, and the House very nearly represents the sentiment of 
the country for the time being; but the Senate is simply a rotten 
borough institution and is fast becoming a national nuisance. If the 
Senate would imitate the English House of Lords and bow to the senti- 
ment of the country, the question would be quickly settled. 


Justice Nor Onty Burxp But DeAr.— Lord Westbury, says Serjeant 
Robinson, once remarked to Chief Justice Erle, after the latter’s retire- 
ment: ‘‘I wish, Erle, you would sometimes come into the Privy Council 
and relieve me from my onerous duties there, for we can’t get on with- 
out three, and there is no one else I can apply to.’’ Erle said he would 
willingly come, but he was getting a little deaf, and was afraid that 
might interfere with his power of doing full justice. ‘‘ Not at all, my 


dear fellow,’’ said Westbury. ‘‘ Of my two usual colleagues, —— is 
as deaf as a post and hears nothing, —— is so stupid that he can 
understand nothing he hears, and yet we three together make an 
admirable court.— Canada Law Journal. 


Tiprinc YE JUDGE FOR SWEARING YE WitTNEssES.— It sometimes 
happens in court that the clerk may be away from his desk when a 
witness is called, and in such case it is customary for the judge to 
administer the oath. Of course if it happened too often the judge 
might scold, but they are generally willing to accommodate. Judge 
Haskell makes a practice of charging against the clerk a cigar for 
every oath which he administers. He says there is one clerk of whom 
he exacts payment because it hurts his feelings so much to pay; with 
the rest of us he does it for fun, and says he gets a good deal of fun 
out of it. At our late September term he got two cigars against me, 
and after he had gone away, I sent them to him neatly wrapped in a 
paper on which was the following ‘‘ pome.’? He acknowledged the 
receipt in a pleasant letter, saying among other things, ‘‘ All fines 
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for contempt are off when court rises, so that I consider the enclosure 
conscience money.’’ 


To ye Honourable Thomasse H. Haskell, one of ye highe and mightye judges 
who doe sitte on ye grande and loftye Benche of ye Supreme Judicialle 
Court of ye good State of Maine, GREETYNGE. 


Witnesses in Courte are sworne, 
This ye Reasonne is, forsoothe. 

That so farre as folkes canne learne, 
Witnesses alle telle ye Truthe. 


Iffe ye Judge impose ye oathe, 
To accommodate ye Clerke, 
Yt is surely just to bothe 
That ye latter for ye worke, 
Bee yt moare or bee yt lesse, 
Out of his owne private purse, 
(Iffe he suche a thynge possesse) 
Shoulde ye former reimburse. 


When his Honour, Haskell, J., 
One cigarre per oathe dothe charge, 
Who will undertake to say 
That ye Price is made too large? 
Iffe suche smalle complaints be made, 
Yt, at leaste, should not bee myne; 
I will seeke not to evade, 
I will promptlye paye my fine. 
I too much ye lawe repsecte. 
Yt to trample vnderfoot, 
As to Judges, I reflecte 
That they order people putte, 
Who refuse their fines to paye, 
Vnder locke behinde ye Bars, 
And, reflectynge thus, I saye, 
Thomasse, here are ye Cigarres.”’ 
Alle ye Whiche is withe greate Respecte submitted bye, Ye very humble 
servant of his Honour, ye Clerke of ye Countye of Knox which his Name is, 
STARRETT. 
The foregoing exordium and poem were not written for publication. 
But the paper fell into the hands of the Opinion, and — well, that is 
all; of course we would print it.— Rockland ( Me.) Opinion. 


InsusTICE AND OppREssION IN Leone.—The Law Times 
(London) details extraordinary instances of executive and judicial 
oppression in the British Colony of Sierra Leone in Africa, in the case 
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of Reg. v. Spaine. Spaine was indicted and tried for various embezzle- 
ments from the Government Savings Bank. The jury failed to agree, 
nine being for conviction and three for acquittal. Thereupon the 
Executive Council proceeded deliberately to amend the law relating to 
criminal trials with a view of enacting such a law as would result in the 
conviction of Spaine. One of the sections changed the constitution of 
the Court by providing for a court composed of a judge and five 
assessors instead of a jury; and providing also that, except in cases 
punishable with death, a verdict of two-thirds of the jury should be 
sufficient. Thereupon Spaine was put upon trial a second time for the 
same. offense, and, oddly enough, the jury stood exactly the reverse of 
the former jury, three being for conviction and nine for acquittal. 
This acquitted Spaine. The very next day the enraged Executive 
Council issued an order that Spaine should be tried a third time, and 
this time by a judge and assessors. At this trial they did not attempt 
to proceed upon the indictment as to which Spaine had been acquitted 
in the next preceding trial, but tried him on another indictment 
relating to alleged embezzlements at another date. His counsel filed 
a protest against this outrageous proceeding, which was of course over- 
ruled; whereupon they withdrew and Spaine was convicted and sen- 
tenced to imprisonment at hard labor for seven years. In commenting 
upon this extraordinary proceeding the Law Times justly observes: 
‘*In this country there arises now and then an outcry as to the manner 
in which particular cases are conducted, but we must go back to the 
dark ages to find a parallel to the seemingly calculated vindictiveness 
displayed by the Executive Council in Reg. v. Spaine. If ever there 
was a case demanding a full and independent investigation by the home 
authorities, this is eminently one.’”’ An American lawyer would 
regard this as a practical vindication of that provision which is found in 
all our American constitutions, Federal and State, that no ex post 
facto \aw shall be passed. 


Awertcan Drvorces in Encuisn Courts.— We take the following 


from the department of ‘‘ Correspondence’’ of a back number of the 
Law Times (London) :— 


I have read your article which appears in the Law Times of the 24th August 
with much interest, and I thoroughly agree that some modus vivendi in our 
relations with other States, should be adopted by international treaty. And it 
is by no means only in matters of divorce that the necessity exists, for the 
same arguments apply to almost every question of private international interest, 
and it seems to me that this want of a proper understanding is fast becoming 
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a widespread calamity, if not a scandal. The following facts, to which I can 
speak, will go far towards proving the force of your contention. A marriage 
is celebrated in France at a British consulate; of course, in British form and 
the parties are both British subjects. After many years the husband desires 
to obtain a divorce on the grounds of incompatibility of temper; he therefore 
naturalizes himself a French subject, applies to the French tribunal, which 
annuls the English contract of marriage — this notwithstanding the oppo-ition 
of the wife, who loses not only social caste, but finds herself absolutely pen- 
niless. On marriage the wife sacrificed her pension and is now deprived of 
any claim upon her husband. It will thus be seen that a solemn contract 
entered into under definite and well-known conditions can be set aside, almost 
at will, by one of the parties taking upon himself a foreign nationality which 
will enable him to obtain in the foreign tribunals that which the courts of the 
country under whose laws he contracted would refuse. Surely the old rule of 
lex loci should apply in the case of a marriage contract as well as of any other, 
and a consular marriage is the same as one contracted in England. Surely also 
a change of nationality or domicile should not have a retrospective effect. 
Neither should the question of domicile (and who knows what a domicile is?) 
nor of naturalization have any weight in a judgment affecting the marriage con- 
tract, its modification or cancellation. ‘‘ Naturalization does not prove any- 
thing; ’’ neither does domicile prove much. What is really needed is to arrive 
at the intention of the contracting parties. If the intention is uncertain, fall 
back on the original domicile, and interpret according to the laws of such 
domicile; but domicile of chance or necessity does not prove an intention to 
contract under the laws of such domicile. In the case I above quote, the 
de facto domicile of the man, if not of both parties, was undoubtedly French, 
but the intention of the parties to contract under English law was clear. By 
the mere fact of their choosing an English form of marriage and not a French 
one, they had in view the laws of their country of origin, not of adoption; but 
the French tribunals ignored entirely the intention, and the same pernicious 


doctrine is fast becoming an every-day rule, as all British practitioners abroad 
well know. 


ARTHUR S. BROWNE. 
Nice, August 29. 


Tae VENEZUELA QuesTION AND EnGuisH LeGat JourNatism.— In view 
of the fact that not only the British government, but the leaders of 
both parties in the British Parliament have substantially conceded the 
propriety of the inquiry upon which the United States has entered for the 
purpose of informing herself and guiding her own further action, the 
following editorial, which we clip from the Law Journal, of London, 
seems peculiarly ungracious and uncandid. We lay the charge of the 
total want of candor to the concluding sentence: ‘‘ The United States 
government appears to find no difficulty to establish a judicial commis- 
sion to determine the title of lands outside their States and Territories.”’ 
The writer of this knew, beyond question, when he wrote it, that the 
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United States never dreamed of establishing a commission whose decis- 
ion should have any binding force upon either the government of Great 
Britain or thatof Venezuela. The American position with reference to 
this question, so often restated, is that a weak sister republic is appealing 
to us for assistance in a matter in which she alleges that a powerful 
European monarchy is attempting to despoil her of a portion of her 
territory about the size of the State of New York. It is contrary to 
our traditional policy to permit such spoliation ; and it is not only con- 
trary to our policy to permit it where it takes place as the result of con- 
quest, but also where it takes place under the pretense of establish- 
ing boundary lines, the European power imposing its boundary lines 
upon the American power by force. But before espousing the cause 
of the weak South American republic, there is every propriety in our 
carefully informing ourselves concerning the merits of the controversy. 
Our right to do this is our own business‘and none of England’s busi- 
ness. This position is now conceded by the leaders of all parties in 
England. The difference between the attitude of the English courts 
toward an extra-territorial question, and this commission, is striking. 
The English courts were called upon to exercise a jurisdiction, which 
could only be effected when followed by compulsatory process ; but the 
American commission is advisory merely, and it tenders its advice to 
our government only — not to the government of Great Britain. The 
British government have conceded the propriety of our action in raising 
this commission, and have employed Sir Frederick Pollock to state and 
present the case of the British government before it; and that case 
has been presented, and is now under consideration. It is time that 
British law journals should show themselves more worthy of the legal 
profession whose patronage and favor they solicit, than to disseminate 
statements as disingenuous as that embodied in the concluding sen- 
tences of this editorial :— 


As far back as 1887 an attempt was made to raise in the English courts some 
of the questions involved in the dispute as to the boundary between Venezuela 
and British Guiana. This was in the case of The New Chile Gold Mining Com- 
pany v. Blanco, when application was made to serve on Don Guzman Blanco, 
ex President of Venezuela, and then Minister of Venezuela to France, a writ in 
an action (1) for slander of title to a concession granted to the plaintiff com- 
pany by reselling in Paris mines conceded to the plaintiffs; (2) for confiscation 
of the conceded area; (3) for coaspiracy to defraud the plaintiffs of their 
property. In the course of the argument it was contended for the defense that 
the substantial question was as to title to property in Venezuela. In the result 
the action was not allowed to proceed, on the ground that it was shown to 
relate to title to land outside the jurisdiction of the English courts; a conclu- 
sion anticipating the final decision of the House of Lords in The Mozambique 
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Company’s Case. But the United States Government appear to find no diffi- 
culty in establishing a judicial commission to determine the title to land outside 
their States and territories. 


A Novet Denpication or A Law Boox. — Irving Browne, in the Law 
Journal (London), says :— 


Some time ago there was published in a legal book-trade periodical called 
Book News, issued by the West Publishing Company of St. Paul, Minnesota, a 
very entertaining chapter on “‘ Dedications of Law-books.” A novelty in this 
matter will be found in the dedication of a new manual of about three hundred 
pages, prepared by an American author, who shares my views of the proper 
dimensions of law-books, and has done his best to reduce them by the issue of 
several little treatises designed primarily for instructors and students, on 
“ Domestic Relations,” “‘ Criminal Law,’ ‘‘ Sales’’ and “‘ Parol Evidence,” and 
now prefixes to a similar manual on “ Bailments”’ the following dedication: — 


To Omar. 


Omar, who burned (if thou didst burn) 
The Alexandrian tomes, 

I would erect to thee an urn 
Beneath Sophia’s domes. 


Would that thy exemplary torch 
Might bravely blaze again, 

And many manufactories scorch 
Of book-inditing men! 


Especially I’d have thee choke 
Law libraries in sheep, 

With fire derived from ancient Coke, 
And sink in ashes deep. 


Destroy the sheep — don’t save my own — 
. I weary of the cram, 
The misplaced diligence I’ve shown — 
But kindly spare my Lamb. 


And spare, oh, spare this suppliant book 
Against a time of need; 

Hide it away in humble nook 
To serve for legal seed. 


The man who writes but hundred pages 
Where thousands went before, 

Deserves the thanks of weary sages, 
And Omar should adore. 


It might not be amiss to whisper in the ear of the ungeographical 
‘poet that Sophia is not in Alexandria, and that it has but one dome. 
VOL. XxX. 37 
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Tue ApmissIBILity OF PAROL Evipence T0 Connect Dirrerent Docv- 
ments. — The judgment of Mr. Justice Kekewichin Potter v. Peters,! is 
a useful contribution to a subject upon which there is rather a lack of 
direct authority, the question being how far, if at all, parol evidence is 
admissible to connect several documents unconnected on the face of 
them for the purpose of supplying a sufficient memorandum in writing 
within section 4 of the Statute of Frauds. On the one hand, we take it 
to be clear that letters or other documents may be connected by refer- 
ences which are ambiguous in themselves until explained by parol evi- 
dence.? This, indeed, is only an illustration of the maxim: ‘‘ Id certum 
est quod certum reddi potest,’’ and leaves open the question as to the 
admissibility of the evidence where there is an absence of any such ref- 
erence, whether express or ambiguous, on the document itself; and on 
this subject the line of authority affords no very distinct guide. The 
question is propounded — without any direct answer being given to it — 
in the last edition of ‘‘ Fry on Specific Performance,’’? as follows: ‘ It 
isthe rule that the two papers must be such that the judge of fact would 
connect them without the aid of verbal evidence, or that verbal evi- 
dence may be given not only to identify but to connect them?’’ If the 
law applicable to section 4 is correctly laid down in Peirce v. Corf,* the 
answer to the second branch of the question must, we conceive, be given 
in the negative. In that case— which arose under section 17 — Mr. 
Justice Quain said: ‘* On the document itself there must be some refer- 
ence from the one to the other, leaving nothing to be supplied by parol 
evidence, except the identity, as it were, of the document.’’ Mr. Jus- 
tice Archibald, in the same case, observed: ‘‘ No doubt the reference 
may be made in various ways, but it must be of such a nature as to 
make it clear that the one does refer to the other.’’ In Potter v. Peters 
Mr. Justice Kekewich applied this rule to the case before him, where in 
the purchaser’s action for specific performance it was sought to satisfy 
the requirements of the statute by connecting a letter written by the 
vendor’s agent to the vendor’s solicitor with previous letters also writ- 
ten by the agent or his clerk, with his authority, to the vendor. There 
was nothing on the face of the last letter to show that the agent was 
referring to the earlier letters, and the judge, in fact, concluded that 
the intended reference was rather to the parol agreement which had 


1 64 Law J. Rep. Chanc. 367. Shardlow v. Cotterdell, 51 Law J. Rep. 
2 See Ridgway v. Wharton, 27 Law Chanc. 353; L. R. 20 Chanc. Div. 90. 
J. Rep. Chanc. 46; 6 H. L. Cas. 238; 8 8d Ed. (1892), plac. 543. 
Long v. Miller, 48 Law J. Rep. Q. B. 448 Law J. Rep. Q. B. 52; L. R.9 
596; L. R. 4 C. P. Div. 450; and Q.B. 210. 
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been made, and dismissed the action. This decision seems to go back 
to the stricter rule, which was, perhaps, a little trenched upon by the 
dicta rather than the decisions in Studds v. Watson,! before Mr. Jus- 
tice North, and Oliver v. Hunting,? before Mr. Justice Kekewich him- 
self. In the former case, Mr. Justice North expressed his opinion, 
though it was unnecessary to decide the case on this ground, that where 
two documents both refer to the same parol agreement, that is enough 
to connect them. In Oliver v. Hunting, Mr. Justice Kekewich, after a 
careful review of the cases, said: ‘‘ It is difficult, perhaps, to say where 
parol evidence is to stop. * * * Perhaps the real principle is that 
you are always entitled in regarding the construction and meaning of a 
written document to inquire into the circumstances under which it was 
written, not in order to find an interpretation by the writer of the lan- 
guage, but to ascertain from the surrounding facts and circumstances 
with reference to what, and with what intent, it must have been written. 
I think myself that must be the principle on which parol evidence of 
this kind is admitted.’’ In Potter v. Peters, as we have seen, the same 
learned judge has shown us one point, at any rate, where parol evidence 
is to stop, and the decision goes a long way towards supplying an answer 
to the question stated in the text-book to which we have referred.— 
Law Journal (London). 


Tue Democratic PLATFORM AND THE FEDERAL Jupicrary.— Since 
the adjournment of the Democratic Convention which met at Chicago, 
so much has been said in certain portions of the press concerning the 
assault upon the Supreme Court embodied in the platform there adopted, 
that we publish the entire text of all those portions of the platform 
relating to the Federal judiciary :— 


Until the money question is settled, we are opposed to any agitation for 
further changes in our tariff laws, except such as are necessary to meet the 
deficit in revenue caused by the adverse decision of the Supreme Court on the 
Income Tax. But for this decision by the Supreme Court there would be no 
deficit in the revenue under the law passed by a Democratic Congress in 
strict pursuance of the uniform decisions of that court for nearly one hun- 
dred years; that court having, in that decision, sustained constitutional 
objections to its enactment which had previously been overruled by the ablest 
jurists who had ever sat on that bench. We declare that it is the duty of Con- 
gress to use all the constitutional power which remains after that decision, or 
which may come from its reversal by the court as it may hereafter be consti- 


1 54 Law J. Rep. Chanc. 626; L. R. 2 59 Law J. Rep. Chanc. 255; L. R. 
28 Chanc. Div. 305. 44 Chanc. Div. 205. 
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tuted, so that the burden of taxation may be equally and impartially laid, to 
the end that wealth may bear its due proportion of the expenses of the 
government, * * * We denounce arbitrary interference by Federal authori- 
ties in local affairs, as a violation of the constitution of the United States and 
a crime against free institutions; and we especially object to government by 
injunction, as a new and highly dangerous form of oppression, by which 
Federal judges, in contempt of the laws of the States and rights of citizens, 
become at once legislators, judges and executioners; and we approve the bill 
passed at the last session of the United States Senate, and now pending in the 
House, relative to contempts in Federal courts, providing for trials by jury in 
certain cases of contempt. 


Without expressing any opinion upon the general propriety or im- 
propriety of these two resolutions, and disclaiming entirely the purpose 
to touch upon party questions, we feel bound to say that we see in them 
no very grave attack upon the Federal judiciary. Neither resolution 
exhibits any purpose, as has been represented, to reconstitute the Federal 
judiciary by a constitutional amendment limiting the tenure of the 
office of the judges to short terms, though there is elsewhere in the 
platform the statement that ‘‘we are opposed to life tenure in the 
public service.’’ What is said about the decision in the Income Tax 
case is certainly not more severe than what was said in some of the 
dissenting opinions in that case. It is safe to say that the Supreme 
Court of the United States will never draw down upon itself 
‘the animadversion of a political party as long as it confines itself to the 
office for which it was created,— that of administering justice and decid- 
ing ‘‘ judiciary questions.’’ But whenever it interferes with the politi- 
cal departments of the government, it is liable to meet with resistance, 
and it ought to meet with resistance. When, reversing two of its 
previous decisions, one of them rendered at a time when two judges 
sat in the court who had been members of the convention which framed 
the Federal constitution, it decided, by a bare and shuffling majority, 
that Congress had no power to raise money by means of an income tax 
without an utterly impracticable and unjust apportionment, it attempted 
to tie the hands of Congress in a manner which would be most disas- 
trous in the event of a foreign war, blocking our ports and cutting off 
our customs revenue. Soon after this decision was rendered, a war 
with England was threatened over the Venezuelan question. If such a 
war had been flagrant at the time when the case came up for decision, - 
it is safe to say that no such decision would have been rendered; or 
that, if it had been rendered, it would have been disregarded by the 
executive branch of the government, and would have been derisively 
treated by the people, who would have denounced its authors as mar- 
plots and traitors. So much of the above resolutions as relates to what 
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is called ‘‘ government by injunction ’’ was evidently designed to catch 
a certain class of voters. A sweeping denunciation of Federal court 
injunctions in case of railway strikes cannot be upheld on sound and 
debatable grounds. When Federal courts enjoin the employés of rail- 
roads from striking, singly or in a body, they are guilty of an oppres- 
sive exercise of their powers, because such an injunction creates a state 
of slavery. But when they enjoin a body of irresponsible strikers from 
interfering with the operations of a railway and from destroying rail- 
way property, they exercise their powers justly and conservatively, in 
cases where irreparable damage is threatened, and where the law affords 
no adequate remedy. The very fact that the State governments, 
through cowardice, imbecility or criminality, are notoriously incompe- 
tent to protect such property, renders the exercise of the injunctive 
powers of the courts of the United States, in cases otherwise within 
their jurisdiction, imperative. Government by injunction is better than 
no government at all. 


Tue Late Austin Assort.— This distinguished legal author died im 
New York on the 19th of April last, after ashort illness. He was born 
in Boston in 1831, and was a brother of the late Benjamin Vaughan 
Abbott, the well-known law writer, of Dr. Lyman Abbott of Brooklyn, 
and of Dr. Edward Abbott of Cambridge. He was graduated from 
the University of New York in 1851, and was soon after admitted to 
the practice of the law, having formed a partnership with his brothers 
Benjamin Vaughan and Lyman. Almost immediately he entered upon 
a literary career. In connection with his brother Benjamin Vaughan, 
he prepared ‘‘ Abbott’s New York Digest ;’’ and this was followed by 
‘© Abbott’s Forms,’”’ ‘* Abbott’s Federal Practice,’’ ‘‘ Abbott’s Practice 
Reports,’’ ‘‘ Abbott’s Practice Reports, New Series,’’ ‘‘ Abbott’s New 
Cases,’’ ‘‘ Abbott’s Trial Evidence,’’ ‘‘ Abbott’s Trial Brief,’’ and 
numerous other works which one could not trust his memory to mention 
without consulting a catalogue. In 1889, the University of New York 
conferred upon him the degree of LL.D. In 1891 he was made the Dean 
of the Law School of that University, with the Chair of Pleading, 
Equity and Evidence. About the same time he began the publication 
of the ‘‘ University Law Review,’’ a periodical which would have been 
well-edited but for the obvious assistance of some of his immature law 
students. A fair judgment of the Jabors of this voluminous author 
would be that while they were always useful, they have left no con- 
siderable impress upou the jurisprudence of our country. They have 
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been greater in quantity than in quality. Not that their author had not 
the capacity of a thinker, for he had; but for the reason that he always 
seems to have had too many irons in the fire, and always endeavored 
to do too much. 


or Privacy: SurRGEON PHOTOGRAPHING PaTIENT — OpEr- 
ATING UPON PaTIENT IN PRESENCE OF MepicaL Sropents. —A_ novel 
action at law is pending in the Circuit Court of the city of St. Louis, 
involving a doctrine of quite recent origin, which passes under the 
designation of the right of privacy. The action is brought by Anita 
May George, an infant, by her next friend, against Dr. Augustus C. 
Bernays, a very eminent surgeon of the city of St. Louis. The plain- 
tiff, when two years of age, swallowed a quantity of concentrated lye, 
by reason of which the esophagus became closed, so that, for four 
years, she received her nourishment through rectal injections and 
through a fistula established by a successful operation of gastrostomy. 
When the child had attained the age of six and a half years, Dr. Ber- 
nays took her into his charge and succeeded in opening the cesophagus 
and enabling her to take her nourishment in the natural way, through 
a series of surgical operations, which must excite the admiration of 
science. The principal operations upon the little patient were per- 
formed at the Marion-Sims College of Medicine, of St. Louis, and were 
witnessed by quite a number of surgeons and medical students, and 
also by the mother of the child. A description of these operations 
was published by the defendant, accompanied by a photograph of the 
child stripped to the waist, showing where the various incisions in her 
body had been made, and illustrating the printed description given of 
the operations. We have had the advantage of perusing the pamphlet 
of Dr. Bernays, and it almost challenges belief that human skill could 
go sofar. It is scarcely necessary to say that the name of the child 
was carefully concealed in this pamphlet by the use of initials merely, 
and those, moreover, were false initials. In return for this remarkable 
success, the eminent surgeon experienced the gratitude which the 
benefactors of mankind so often receive at the hands of those whom 
they have benefited. The mother of the child took it into her head 
to have an action at law brought against Dr. Bernays by the little 
patient suing through a prochein ami, claiming heavy damages, on the 
ground that he had violated her right of privacy in two particulars: 
first, in allowing outside parties to witness the surgical operations 
which he performed upon her; second, in publishing, in the pamphlet 
already referred to, a description of the operations together with a 
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photograph of the patient; and the petition claims exemplary dam- 
ages. As the action is pending, and as it involves no question of 
public right, we withhold further comment upon it. We assume that, 
whatever may be the outcome of it, it will ultimately be decided either 
in the Supreme Court of Missouri or in the St. Louis Court of Appeals. 
The profession will anticipate the decision with curiosity and interest. 
The case will be well presented by Charles M. Napton, for the plain- 
tiff, and Frank M. Estes for the defendant. 


Tue Decision In THE SuGAR Bounty Case.—The decision of the 
Supreme Court of the United States in what is known as the ‘‘ sugar 
bounty case’’ will, we are sure, commend itself to right-thinking 
lawyers. It will be recalled that the McKinley Tariff Law removed 
tariff duties from foreign sugar, and then, to prevent the destruction 
of our own limited sugar industries, provided for the payment of a 
bounty to the producers of domestic sugar. Many embarked a con- 
siderable capital on the faith of this law. It was repealed by the suc- 
ceeding Congress; but that Congress, out of a just regard for the 
rights of those who had acted upon the law while it stood upon the 
statute book, made an appropriation of a considerable sum of money 
for the payment of bounties on sugar produced by them while the law 
was in force. An inferior departmental officer had the enormous 
impudence to decide that the law was unconstitutional, and to refuse 
to disburse the money which Congress had appropriated ; ! a law which 
had been passed by a House of Representatives composed of three 
hundred and sixty members, by a Senate composed of eighty-eight 
members, and which had been approved by the President of the United 
States. Proceedings were had to bring the question before the Supreme 
Court of the United States, and that court has now unanimously 
decided that it will not superintend the action of Congress in disburs- 
ing the public revenues. This is the substance of the decision. We 
have not space in this number to go into a full explanation of it, but 
we shall give place in our next number to an article reviewing it. Our 
judgment is that if this attempt to persuade the Supreme Court to 
exercise a superintending power over Congress, in regard of the ques- 
tion of disbursing public moneys and passing appropriation bills, had 
been successful, all the powers of government might well be regarded 
as lying at the feet of the Supreme Court. Such a decision would have 
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been a caiamity, and it would have been the duty of the political 
departments of the government to resist it. We regret, however, that 
the court does not seem to have based its decision upon the true 
ground, which is, that it has no jurisdiction to decide anything upon 
such a question. 


Restrictions Lire Insurance Po.icigs.—Exception is made to 
the remarks in our last number on this subject, by a representative of 
the Connecticut Mutual, whose policy contract was there referred to 
and criticised. We have no desire to be unjust in the discussion of 
any question; but because we believe that a business of such tremen- 
dous importance as that of life insurance should be subjected con- 
stantly to public scrutiny, and especially as touching those matters 
wherein the inexperienced may innocently place themselves at the 
mercy of these powerful corporations, we regard it our simple duty to 
refer to possible abuses which may surround the system. The average 
man knows little of law, and is generally incompetent to weigh for him- 
self the meaning and consequences of language embodied in contracts 
framed by skillful lawyers. Our reference to the fact that this New 
England company is the only life insurance corporation which still 
adheres to the burdensome policy forms in general use in the past, 
brings forth in opposition the response that within a month past the 
contract of the Connecticut Mutual has been changed and modified. 
We have before us a copy of the new form of polic’’, and beside it an 
actual policy issued by the company in 1878. To claim that the new 
form is any less objectionable than the old, is a reflection on the intel- 
ligence of the public. For instance, while the old form prohibits the 
occasional or habitual use of stimulants or narcotics, where any injury 
to or impairment of health might be caused thereby, and stipulates 
. that in such event the policy shall cease and determine, the new form 
, is even more specific in that regard, and provides further that the com- 
_ pany may cancel the policy at any time thereafter. Who is to deter- 
mine the extent and effect of the insured’s indulgence in stimulants or 
narcotics? The company’s agents, who have heretofore, without the 
aid of a cancellation clause, had it in their power to refuse to receive 
premiums solely upon the physical appearance of the individual? And 
whatever might now be the intent and purpose of the company, this 
clause clearly gives it the power to force into subjection men who, 
because of financial inability to cope with a wealthy corporation, or - 
from a sense of delicacy against having such a matter made the subject 
of public notoriety, submit to offers of compromise, or perhaps leave 
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their heirs to do so after they are dead. One change, however, we do 
find in the company’s new policy, which deserves severe animadversion. 
In the old form of policy the clauses regarding residence and travel, 
occupation, violation of law, suicide, and intemperance, were sep- 
arately printed in large type, with still greater headings, which called 
attention plainly to these matters. In the new form before us all these 
restrictions are practically hidden away, by being printed in small type 
in a single continuous paragraph, which few men will probably ever be 
at the trouble to read. A careful comparison of the old form of con- 
tract with the new form reveals another point as interesting to the 
profession, on the one hand, as it is probably vital to the interest of the 
insured, at least in Missouri, on the other. We allude to the stip- 
ulation which, more explicitly than in the old form, seeks to take the 
contract out of the control of the Missouri Statutes, and which, more- 
over, makes the new contract subject to the company’s charter,—a 
clause which the old form of policy does not contain. 


30 AMERICAN LAW REVIEW. 


NOTES OF RECENT DECISIONS. 


Crepitor’s Brit: Witt Lie Acainst a Municipat Corroration.— 
In the recent case of Addison Pipe & Steel Co. v. Chicago, the Supreme 
Court of Illinois hold that, while a municipal corporation is not subject 
to the ordinary process of garnishment, yet a creditor’s bill may be 
maintained against it in equity, to reach and subject money in its hands 
belonging to a judgment debtor. In the opinion, given by Mr. Justice 
Wilkin, the following reasoning occurs :— 


In a garnishment proceeding the garnishee may be made defendant alone; or 
its answer may be controverted and it compelled to sustain it by proof. It is 
required at its peril to interpose the exemptions given its creditor by statute, 
and in other respects protect his rights. And it can readily be seen that no 
more perplexing or harassing litigation could be imposed upon the officials of 
a city than garnishee proceedings. We do not, however, so regard acreditor’s 
bill like the one in question. Here the defendant in the unsatisfied judgment is a 
necessary party defendant to the bill, jointly with his alleged debtor. He 
must protect his own rights. The city is only required to make discovery as 
to whether or not it holds money due and owing him. If it denies the alleged 
fact that it owes him anything, that is the end of the litigation, so far as it is 
concerned.? If, on the contrary, it answers that it is indebted to him, it is only 
required to pay such indebtedness to the complainant, or into the hands of a 
receiver of the court appointed for that purpose. We seé no reason why, in 
order to protect an honest creditor, city officials should not be required to 
forego such slight inconvenience. 


In Missouri the same doctrine obtains, though in that State the 
proceeding is called equitable garnishment.® 


Lost Property: Doctrine Severat Finpers Have Titve 1n 
Common.—In the case of Karon v. Cashman,‘ decided in the Court of 
Chancery of New Jersey, it appeared that one of several boys, playing 


1 28 Chicago Legal News, 256. 8 Pendleton v. Perkins, 49 Mo. 565; 
2 Kingv. Clark, 3 Paige, (N. Y.) 76; Pickens v. Dorris, 20 Mo. App. 1; St. 
also Ins. Co. v. Central Nat. Bank, 1 Louis v. Keane, 27 Mo. App. 642; St. 
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Bank, 7 Ill. App. 426; Fifield v. Chap- App. 584, 595. 
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along a railroad track, picked up an old stocking in which something 
was tied, and, after he had swung it about in play for a time, a 
second one of the boys snatched it, or, it having been thrown by the 
finder, the second boy picked it up, and began striking the other boys 
with it. In this way it passed from one to another, and, finally, while 
one boy was beating another with it, it broke open, and money was 
found therein. All then examined it together. The true owner not 
having been found, it was held that the money belonged to all the boys 
in common. 


Trustees: Breacn or Trust — Ricut or Contrisution rrom Co- 
TrusteE.— In the case of Chillingworth v. Chambers,! lately decided in 
the English Court of Appeal, the syllabus is as follows: ‘ A. and B., 
trustees of a will, committed a breach of trust by investing trust moneys 
upon insufficient security, viz., eight mortgages, for the purpose of 
giving the beneficiaries a higher rate of interest. After the date of the 
first four mortgage securities, A. became entitled, as legal personal 
representative of his wife, who then died, to a beneficial interest in one- 
fifth of the trust estate, so that, when the four remaining mortgage 
investments were made, be was both a trustee and abeneficiary. Legal 
proceedings were taken, which resulted in the administration of the trust 
estate. The mortgaged properties were sold and realized less than the 
amount advanced upon them by the trustees, part of the loss being in 
respect of the four mortgages made prior to the date when A. became a 
beneficiary, but the greater part being in respect of the four mortgages 
made after that date. A. and B. were declared jointly and severally 
liable to make good the loss to the trust estate. The whole of the loss 
was, however, recouped out of A.’s share of the trust estate, and he 
sought to recover one-half of it from B. Held, that A. being a bene- 
ficiary as well as a trustee, could not compel B. to bear any part of the 
loss occasioned by the breach of trust in which he, A., had concurred. 
Evans v. Benyon? considered and applied. Decision of North, J.,’ 
affirmed.’’ 


Quo Warranto: Parties Receiver BY A FEDERAL 
Court not A Necessary Party To A Quo Warranto PROCEEDING 
in A State Court.—In the case of Water’ Company v. State,‘ the 
Texas Civil Court of Appeals having certified to the Supreme Court of 
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Texas the question whether, in a proceeding by quo warranto to forfeit 
the franchise of a corporation, a receiver of the property appointed by 
a court of the United States is a necessary party, answered the question 
in the negative, as follows: — 


In order to determine the effect which the forfeiture of the charter of the 
corporation would have upon the property in the possession and under the con- 
trol of the receiver, it is necessary to ascertain what right the receiver may 
confer upon the purchaser of such property, in so far as it relates to the right 
of the corporate existence. It is a general rule, to which we find no exceptions 
in the authorities, that, in the absence of statutory authority therefor, a corpo- 
ration can neither sell nor mortgage its corporate existence; that is, its fran- 
chise or right to be a corporate body.! Neither will a judicial sale or sale 
under execution of the property of a corporation carry with it to the purchaser 
the right to be a corporate body.? When the property of a corporation is 
placed in the hands of a receiver, the corporation is not dissolved thereby nor 
is its existence in any way affected. It may be sued for claims existing against 
it before the receivership, without the consent of the court appointing the 
receiver, where there is no statute allowing such suit without consent; 
and judgment may be rendered against it, and enforced against any prop- 
erty which it may have, not embraced in the receivership, or that it 
may hereafter acquire.* The franchise or right to be a corporate body 
is a right vested in the stockholders of the corporation, and not in the 
corporation itself; and the property or rights of the stockholders are not 
affected by the receivership, or by any action of the court with reference 
thereto. Where a corporation is placed in the hands of a receiver, and is not 
dissolved, although it may be insolvent in fact, after the property has been 
sold to another person, such corporation may reacquire the property (which 
formerly belonged to it), by purchase from the person who bought it from the 
receiver, and will take it free from claims of persons against the receiver, to the 
same extent that its vendor held it so exempt.‘ 

In support of the foregoing propositions, we might cite a great number of 
authorities; but since there is no conflict upon these questions, nor any con- 
tention by counsel in this case against them, we deem the foregoing authorities 
sufficient. We lay down these propositions as a basis for the conclusions at 
which we arrive. If the receiver cannot convey to any person the right to 
exist as a corporate body by virtue of the charter of appellant, then we cannot 
unders‘and how the forfeiture or destruction of that existence can affect legally 
the rights of property in the receiver. If the receiver were to sell the prop- 
erty, the corporation still existing, the purchaser would acquire all the prop- 
erty rights that the corporation has, with all such franchises and easements as 
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were necessary for the use of the property.) If the corporation be dissolved 
pending the receivership, the receiver would continue to enjoy the easements 
of the corporation; and, upon sale being made of the property, its franchises 
necessary to the use of the property, such as the right to use the streets, 
granted by the city, would vest in the purchaser. If the charter of the cor- 
poration be forfeited, and the receiver shall sell the property of the corpora- 
tion, the purchaser would acquire all the rights of every kind that could be 
conveyed if the corporation were still in existence. 

Therefore, we conclude that, as a matter of law, the judgment of the court 
declaring a dissolution of the corporation can have no effect upon the value of 
the property, nor upon the rights of the receiver; nor can it in any way impair 
or interfere with the jurisdiction of the United States Circuit Court. That 
court can proceed to sell the property by its receiver, apply the proceeds to the 
payment of the debts of the corporation, and if there be a surplus, distribute it 
among the stockholders, in accordance with the statutes of this State. We 
therefore answer the question propounded in this case: That the receiver 
appointed by the United States Circuit Court for the corporation, defendant in 
this suit, was neither a proper nor necessary party to an action by the State to 
forfeit its charter. 


Private Law: Rervsat or Texas Courts To ENForcE 
THE Statute Law or Mexico Recarpine Persona Injuries. — In 
the case of Mexican Nat. R. Co. v. Jackson,? an employé of the Mexi- 
can National Railway Company was injured in its service in the Repub- 
lic of Mexico, and sued to recover damages therefor in one of the courts 
of Texas. He recovered judgment in the court below, and it was 
affirmed in the Civil Court of Appeals * but the decision of that court 
is now reversed in the Supreme Court, — the latter court basing its 
conclusion chiefly on the inconvenience of attempting an interpretation 
of the law of Mexico, —a country in which the rule of judicial prece- 
dents does not obtain. Among other things the court said:— 


There are other sufficient reasons why our courts should not attempt to en- 
force the Mexican law in cases like this. The reason which influences the 
courts of one State to permit transitory actions for torts to be maintained therein, 
when the right accrued in a foreign State or country, is that the defendant, 
having removed from such other State or country, cannot be subjected to the 
jurisdiction of the courts where the cause of action arose, and as matter of 
comity, but more especially to promote justice, the courts of the place where 
he is found will enforce the rights of the injured party against him, because it 
would be unjust that the wrong-doer should be permitted, by removing from 
the country where he inflicted the injury, to avoid reparation for the wrong 
done by him. In this case there has been no removal of the person or property 


1 Threadgill v. Pumphrey, 87 Tex. 2 33S. W. Rep. 857. 
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of the defendant. Its railroad remains, as it was at the time of the injury, 
within the jurisdiction of the courts of Mexico, and itis liable to suit there 
according to the laws of that country. The reason for permitting the action 
to be prosecuted in our courts does not obtain in this case. The plaintiff has 
voluntarily resorted to the jurisdiction of our courts, when his rights could be 
better adjudicated in Mexico. The Mexican National Railway is an important 
public highway in the republic of Mexico, by which the commerce of that coun- 
try is largely carried on with our people. Every judgment for damages ren- 
dered against it reduces its revenues, which must, of necessity, be restored 
through its charges for transportation of persous and property, and, in the 
main, must be paid by that people. It is but just, and perhaps necessary to a 
proper maintenance of that means of transportation, that the country in which 
it is operated should determine the charges to be enforced against it. If Texas 
should open her courts to all persons that may be injured in Mexico in the 
management of that railroad and others, it may seriously affect the means of 
commerce between this State and that republic. Thus it becomes a matter 
of public concern, and a proper subject for.our consideration in this con- 
nection, in view of the fact that the railroad company is still subject to that 
jurisdiction. Justice does not demand the exercise of the jurisdiction, and 
comity between the governments of this State and Mexico would seem to for- 
bid that we should do so.! There are at this time two systems of railroads 
extending from the borders of this State into Mexico, for several hundred 
miles each; and as that country shall hereafter develop, and commerce 
-between the two countries become more extended, we may expect other lines 
to be constructed in the same direction. If our courts assume to adjust the 
rights of parties against those railroads, growing out of such facts as in this 
case, we will offer an invitation to all such persons who might prefer to resort 
to tribunals in which the rules of procedure are more certainly fixed, and the 
trial by jury secured, to seek the courts of this State to enforce their claims. 
Thus would we add to the already overburdened condition of our dockets in all 
the courts, and thereby make the settlement of rights originating outside the 
State, under the laws of a different government, a charge upon our own 
people. If the facts showed that this was necessary in order to secure justice, 
and the laws were such as we could properly enforce, this consideration would 
have but little weight; but we feel that it is entitled to be considered where 
the plaintiff chooses this jurisdiction as a matter of convenience, and not of 
necessity. 


Contempt or Court: Empracery.— There is nothing new or out of 
the way in the decision of the United States District Court for the 
District of Nevada in the case of Brule.? Brule committed the offense 
of bribing a material witness in a pending cause, to secrete himself and 
remain away from the court. There were two questions in the case: 
the first was, whether the fact that the offense was punishable as a 
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misdemeanor under the provisions of the Revised Statutes of the 
United States,! excluded the power of the court to punish it as a con- 
tempt; and the second was, whether the same power was excluded by 
the provision of the same statutes limiting the power of the Federal 
courts to punish contempts. By that statute this power is conceded to 
those courts in the case of contempts committed ‘‘so near’’ to the 
court ‘‘as to obstruct the administration of justice.’’ The court 
answered both of these questions in the negative, and, we think, with 
perfect propriety. It is essential to the proper administration of justice 
that the power to punish such contempts speedily should be conceded 
to the courts; and it is clear of doubt that the bribing of a witness to 
remain away from court is an offense committed so near to the court as 
to obstruct the administration of justice therein. The well-known 
purpose of the statute was to prohibit those courts from punishing 
those constructive contempts which consist merely in newspaper and 
other comments derogatory to the judge, and contempts of the sort 
which do not necessarily obstruct the administration of justice. 


MonicrpaL CorporaTions: REASONABLENESS OF By-Laws — PROHIBI- 
TION OF THE SincinG oF OsscENE OR Prorane SonGs, EtTC.— In Strick- 


land v. Hayes,? decided in the Queen’s Bench Division, the syllabus is 
as follows: — 


A county council acting under the powers conferred by Sec. 16 of the Local 
Government Act 1888, to make by-laws ‘‘ for the good rule and government of 
the county,’’ passed the following by-law: ‘‘No person shall in any street or 
public place, or on land adjacent thereto, sing or recite any profane or obscene 
song or ballad, or use any profane or obscene language.’ Held, that the 
by-law was unreasonable and invalid, first, for extending the offense to “‘ land 
adjacent to’’ a public place; secondly, for containing no words importing that 
the act done must have caused annoyance. 


Carriers oF Passencers: Va.ipiry oF A By-Law or Rattway 
Company Rrqureinc Passencers To SHow TuHerr Tickets.— In Lowe 
' v.. Volp,3 recently decided in the English Queen’s Bench Division, the 
syllabus is as follows :— 


A tramway company under the powers of Sec. 46 of the Tramways Act 1870, 
made the following by-law: ‘‘ Each passenger shall show his ticket (if any), 


1 Rev. Stat. U. S., § 5399. 3 74 Law Times Rep. 143. 
2 74 Law Times Rep. 137. 
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when required so to do, to the conductor or any duly authorized servant of the 
company, and shall also, when required so to do, either deliver up his ticket or 
pay the fare legally demanded for the distance traveled over by such pas- 
senger.’’ A further by-law imposed a penalty for breach of any of the com- 
pany’s by-laws. The respondent refused to show his ticket when asked to do 
so by an inspector of the company, but gave a number which was the number 
of the ticket which he had received from the conductor of the company. He 
had duly paid his fare, and had no intention to defraud, and had not in fact 
defrauded the company. Held, that the by-law was reasonable and valid, and 
the respondent ought to be convicted of a breach of it. 


There is considerable American judicial authority to the effect that 
a regulation of a railway company requiring passengers to show their 
tickets when requested by the conductor is reasonable; and we believe 
there is no authority to the contrary. 


NEGLIGENCE: INDEPENDENT ConTRACTORS — OBLIGATION OF MUNICIPAL 
Corporations To Prevent Insury NorwitHstanpInG THE WORK Is 
‘Done Unper a Contract.— The case of Hardaker v. Idle, lately de- 
cided in the English Queen’s Bench Division,’ contains an interesting 
review of the English law on the subject of the extent to which the 
proprietor (so to speak) of a work can escape liability for damage 
done in its execution on the ground that it is executed by an inde- 


pendent contractor. The syllabus of the case is as follows:— 


A local authority empowered under an Act of Parliament to make a sewer 
jander a highway, employed a contractor to carry out the works. The con- 
tractor negligently failed to give proper support to a gas main which he had cut 
sander in the course of the carrying out of the works, and in consequence of this 
negligence the gas main sank and broke so that gas escaped into a house abut- 
ting on the highway, and there exploded, causing injury to the occupier. In 
_an action to recover damages: Held, that, in the construction of the sewer, 
there was cast upon the local authority a duty towards the public of support- 
ing properly any gas-pipes that might be interfered with; and that the duty 
_could not be got rid of by employing a contractor to do the work; and that 
therefore the local authority was liable to the plaintiff for the damage caused 
by the breach of their duty to support the gas main. 


The learning on the subject is gone over by Lindley, Smith and 
Rigby, L.JJ., in an interesting and satisfactory manner. 


Ricuts or Seat Honrers: First Decision Construrne DEcISION OF 
\Besring Sea or Arsrtration.— The first decision, involving 
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the rights of seal-hunters in Behring Sea to hunt fur seals at certain 
seasons if found beyond the three-mile limit, was rendered in the Cir- 
cuit Court of Appeals, Ninth Circuit, June 29, 1896. The decision is 
written by Judge Hawley. The point decided is one of vast importance 
to seal-hunters, and has a most significant bearing on the conclusions of 
the Board of Arbitration, held at Paris. We append a considerable 
portion of the opinion, as follows: ‘‘ This is an appeal in admiralty 
from a decree of the District Court for the District of Alaska, forfeiting 
the schooner ‘ La Ninfa,’ upon the ground that she had been unlawfully 
engaged in killing seal in the waters of Alaska territory. * * * The 
District Court found that ‘ on the 6th day of July, 1891, and theretofore, 
the master and crew of defendant vessel were engaged in killing, and did 
kill, fur seal in that portion of Behring Sea ceded by Russia to the 
United States by treaty of 1867, and within the waters of Alaska, in 
violation of section 1956 of the Revised Statutes of the United States, 
and of the other acts of Congress and the proclamation of the President 
of the United States thereunder,’ and that the vessel was an American 
vessel. The court thereupon decreed a forfeiture of the vessel, and of 
the skins on board of her.’’ The learned judge then goes into the facts 
attending the seizure which, briefly stated, are these: On April 1, 1891, 
the vessel sailed from San Francisco. On July 6, she passed into Beh- 
ring Sea, and three days later sent out her boats, bringing in fourteen 
skins. On the next day, the U. S. ship ‘‘ Thetis’’ notified the captain 
of the schooner that the ‘‘ sea was closed from sealing.’’ Ensign Dodd 
of the ‘‘ Thetis ’’ boarded the sealer 30 miles off St. Paul’s island and 
warned him to cease operations. The captain of the schooner informed 
the ensign that he was fitted out for whaling and asked permission to 
continue. He was told that if he remained it would be at his own risk 
of being seized. The vessel remained in those waters, and on July 14 
she was seized by the revenue cutter ‘‘ Corwin’’ and taken to Sitka for 
eondemnation. She had on board nineteen skins. There was no evi- 
dence that a single seal had been killed within one marine league of 
Alaska, whether of the mainland or any of its islands. The evidence 
did show that the killing of the seals occurred about 10 miles from 
shore. The learned judge then continued: ‘‘From these facts the 
question arises, whether Behring Sea, at a distance of more than one 
league from the American shore, is Alaskan territory, or in the waters 
thereof, or within the dominion of the United States in the waters of 
Behring Sea. Section 1956 of the Revised Statutes reads as follows: 
‘No person shall kill any otter, mink, marten or fur seal, or other fur- 
bearing animal, within the limits of Alaska territory, or in the waters 
thereof, etc.’’ Sec. 3 of the Act to provide for the protection of the 
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salmon fisheries of Alaska, approved March 2, 1889, provides thot 
section 1956 ‘is hereby declared to include and apply to all the 
dominion of the United Statesin the waters of Behring Sea; and it shal! 
be the duty of the President, ata timely season in each year, to issue his 
proclamation and cause the same to be published * * * warning all 
persons against entering said waters for the purpose of violating the 
provisions of said section;’ etc. By these provisions, the question as 
to what the boundaries were, over which the United States had 
dominion, was not intended to be, and was not determined by the 
amendatory act.”” After referring at length to the Congressional pro- 
ceedings, to confirm the correctness of his views as to the scope of 
section 1956 as amended, Judge Hawley adverts to the questions raised 
and passed upon by the Behring Sea Tribunal of Arbitration, to show that 
the arbitrators considered that the United States had no dominion over 
Alaskan waters outside of the three-mile limit, and that, therefore, 
section 1956 has no application to seal-hunting outside of the three-mile 
limit. He says: ‘* The negotiations then pending were brought about by 
the asserted claim of the United States to proprietary rights in the waters 
of Behring Sea, and in the fur-bearing animals which frequent it and its 
islands, which was disputed by other nations, particularly by England, 
the property of whose subjects had been from time to time seized by 
the United States for alleged violations of the statutes in question, and 
these controversies resulted in submitting the disputed question to an 
arbitration.! Article 1 provides that: ‘ The questions which have arisen 
between the government of the United States andthe government of her 
Britannic Majesty, concerning the jurisdictional rights of the United 
States in the waters of Behring’s Sea, and concerning also the preserva- 
tion of the fur-seal in, or habitually resorting to the said sea, and the 
rights of the citizens and subjects of either country, as regards the 
taking of fur-seal in, or habitually resorting to the said waters, shall be 
submitted to a Tribunal of Arbitration.’ The five points submitted 
tothe arbitrators are set forth in Article VI, and, omitting the second, 
are as follows: ‘1. What exclusive jurisdiction in the sea now known 
as the Behring’s Sea, and what exclusive rights in the seal fisheries 
therein, did Russia assert and exercise prior and up to the time of the 
cession of Alaska to the United States?’ * * * ‘3. Was the body 
of water now known as the Behring’s Sea included in the phrase ‘ Pacific 
Ocean,’ as used in the treaty of 1825 between Great Britain and 
Russia; and what rights, if any, in the Behring’s Sea were held and 
exclusively exercised by Russia after said treaty?’ ‘4. Did not all 
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the rights of Russia as to jurisdiction, and as to the seal fisheries in 
Behring’s Sea east of the water boundary in the treaty between the 
United States and Russia of the 30th March, 1867, pass unimpaired 
to the United States under that treaty?’ ‘5. Has the United States 
any right, and if so, what right of protection or property in the fur- 
seals frequenting the islands of the United States in Bebring Sea, 
when such seals are found outside the ordinary three-mile limit?’ The 
decision of the arbitrators upon these points was as follows: 
‘1, * * * By the ukase of 1821, Russia claimed jurisdiction in the 
sea now known as the Behring Sea to he extent of one hundred 
Italian miles from the coasts and islands belonging to her; but in the 
course of the negotiations which led to the conclusion of the 
treaties of 1824 with the United States, and of 1825 with Great 
Britain, Russia admitted that her jurisdiction in the said sea should 
be restricted to the reach of cannon shot from the shore ; and it appears 
that from that time up to the time of the cession of Alaska to the 
United States, Russia never asserted, in fact, or exercised any exclu- 
sive jurisdiction in Behring’s Sea, or any exclusive right in the seal 
fisheries therein, beyond the ordinary limit of territorial waters. 
** * * * As to the third of the said five points, 
as to so much thereof as requires us to decide whether the body of 
water now known as Behring Sea was included in the phrase ‘ Pacific 
Ocean,’ as used in the treaty of 1825, between Great Britain and 
Russia, we, the said arbitrators, do unanimously decide and determine 
that the body of water now known as the Behring Sea was included 
in the phrase ‘ Pacific Ocean,’ as used in the said treaty. And as to 
so much of said third point as requires us to decide what rights, if any, 
in the Behring Sea were held and exclusively exercised by Russia after 
the said treaty of 1825, we, * * * a majority of said arbitrators, 
do decide and determine that no exclusive rights of jurisdiction in 
Behring Sea, and no exclusive rights as to the seal fisheries therein, 
were held or exercised by Russia outside of the ordinary territorial 
waters, after the treaty of 1825. As to the fourth of said five points, 
we, the said arbitrators, do unanimously decide and determine that all 
the rights of Russia as to jurisdiction and as to the seal fish- 
eries in the Behring Sea east of the water boundary, in the 
treaty between the United States and Russia of 30th March, 1867, 
did pass unimpaired to the United States under the said treaty. As to 
the fifth of said points * * * a majority of the said arbitrators do 
decide and determine that the United States has not any right of pro- 
tection or property in the fur seals frequenting the islands of the United 
States in Behring Sea when such seals are found outside the ordinary 
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three-mile limit.1 By the XIV Article of the treaty, or convention, 
submitting the questions to arbitration, it was provided that ‘ The High 
Contracting Parties engage to consider the result of the proceedings of 
the Tribunal of Arbitration as a full, perfect and final settlement of all 
the questions referred to by the arbitrators.’ In submitting the ques- 
tions to the high court of arbitration, the government agreed to be 
bound by the decision of the arbitrators, and has since passed an act 
to give effect to the award rendered by the Tribunal of Arbitration.? 
The award should, therefore, be considered as having finally settled 
the rights of the United States in the waters of Alaska and of Behring 
Sea, and all questions concerning the rights of its own citizens and 
subjects therein, as well as of the citizens and subjects of other coun- 
tries. The true interpretation of section 1956, and of the amendment 
thereto, depends upon the dominion of the United States in the waters 
of Behring Sea: such dominion therein as was ‘ ceded by Russia to the 
United States by treaty of 1867.’ This question has been settled by 
the award of the arbitrators, and this settlement must be accepted ‘as 
final.’’ It follows therefrom that the words ‘in the waters thereof,’ 
as used in section 1956, and the words ‘ dominion of the United States 
in the waters of Behring Sea, in the amendment thereto, must be con- 
strued to mean the waters within three miles from the shores of Alaska. 
On coming to this conclusion this court does not decide the question 
adversely to the political department of the government. It is un- 
doubtedly true, as has been decided by the Supreme Court, that in 
pending controversies doubtful questions which are undecided must be 
met by the political department of the government. ‘They are beyond 
the sphere of judicial cognizance,’ and ‘ if a wrong has been done the 
power of redress is with Congress, not with the judiciary.’* But, in 
the present case, there is no pending question left undetermined for 
the political department to decide. It has been settled. The award 
is to be construed as a treaty which has become final. A treaty when 
accepted and agreed to becomes the supreme law of the land. It binds 
the court as much as an act of Congress. In Head Money Cases,‘ the 
court said: ‘A treaty is primarily a contract between independent 
nations. It depends for the enforcement of its provisions on the inter- 
est and honor of the government which are parties toit. * * * A 
treaty, then, is the law of the land, as an act of Congress is whenever 
its provisions prescribe a rule by which the rights of the private citizen 
or subject may be determined. And when such rights are of a nature 
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2 28 U. S. 52. 4112 U. S. 580-598. 


4 

| 

| 

| 


NOTES OF RECENT DECISIONS. 597 


to be enforced in a court of justice, that court resorts to the treaty for 
arule of the decision for the case before it as it would astatute.’’’! In 
concluding and in referring to the act of April 6, 1894, ‘‘ to give effect 
to the award rendered by the tribunal of arbitration,’’ Judge Hawley 
says: ‘‘ The act was passed enacting certain rules relative to the con- 
trol of its own subjects in the exercise of the right which, under the 
award of the arbitrators, the two countries had in common to kill 
seal outside of the three-mile limit.’’ 


Ricut To Propuce A Pray Basep Upon tHe Facts or a CRIMINAL 
Case Penpinc its Triat: Tue Expression oF One’s SENTIMENTS 
TurouGH THE Mepium or a Piay HeELp To Be WITHIN THE ConsTITU- 
TIONAL GUARANTEE OF RicHt oF FREE SPEECH AND THEREFORE NOT 
Sussect TO InsJuNcTION Proceepines.— A novel and exceedingly inter- 
esting point was decided by the Supreme Court of the State of Cali- 
fornia, on March 24, 1896. It arose in the matter of Wm. R. Dailey,? 
aplaywright, who applied to the Supreme Court for a writ of certiorari, 
to set aside an order made by Judge Murphy of the Superior Court of 
the city and county of San Francisco, restraining Dailey and others 
from producing a play entitled ‘‘ The Crime of the Century,’’ pending 
the trial of Durrant for the ghastly murder of Blanche Lamont, of 
which he was subsequently convicted. The name of Durrant and the 
crimes with which he was charged are now matter of public knowledge. 
It may be said, however, that he was charged with two separate mur- 
ders; one with the murder of Blanche Lamont, and the other with that 
of Minnie Williams. The bodies of both of the vicitms were acci- 
dentally found concealed in the Emanuel Baptist Church in San Fran- 
cisco, and everything indicated that they had been strangled to death 
within that sacred edifice. Durrant was tried for the murder of Blanche 
Lamont. The evidence was entirely circumstantial, but the chain of 
incriminating circumstances was so convincingly interwoven and 
pointed so strongly to Durrant as the only culprit, that the jury “found 
him guilty, after a most sensational trial, on the very first ballot. Exe- 
cution has been deferred, pending the result of an appeal. The play, 
as may well be expected, was of a highly sensational nature, and was 
of a character likely to inflame the public mind, which was already 


1 Chew Heung v. U. S., 112 U.S. 2 Dailey v. Superior Court, 44 Pac. 
536-540-565; U. S. v. Rauscher, 119 Rep. 458. 


U. S. 407-419. 3 See 30 Am. Law Rev., p. 29, fora 
complete review of the trial. 
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strongly prejudiced against the prisoner. This is conclusively demon- 
strated by the fact that out of some 1300 citizens summoned as jurors, 
482 were challenged for cause; a large portion of them having fixed 
opinions about the guilt of the defendant. Before the production of the 
play, the attorneys for Durrant brought the matter of the proposed 
production to the attention of the court, and the affidavit of Durrant 
was presented to the effect that the production of the play would 
deprive him of a fair and impartial trial, to which he was entitled by 
the constitution of the United States. Judge Murphy, upon the show- 
ing made, entered an order enjoining the production of the play during 
the trial. This order was appealed from. Meanwhile, the play was 
staged and advertised to take place at the Alcazar Theatre. At the 
opening night, it was crowded by a curious and motley assemblage. 
The officers of the law, however, were on hand, and when the play was 
well under way, ascended the stage and placed the entire company 
under arrest on warrants for contempt of court in disobeying the 
judge’s order. Punishment was duly inflicted, but the parties were 
released, pending the determination of the Supreme Court on 
the appeal originally taken from the order of injunction. This 
decision was handed down a few days ago, and holds, substan- 
tially, that Judge Murphy had no power to issue the original order 
of injunction, and that, therefore, the contempt proceedings were null 
and void. In other words, the decision declares that the trial judge 
was too previous, and should have waited until the piece had been act- 
ually produced before he had any right to issue an order of injunction. 
The rationale of the decision is, that to produce a play is but one way 
of expressing one’s sentiments on a particular subject; that the right 
of free speech is guaranteed to every one by the constitution, and can- 
not be impaired or arrested by an injunction ; but that the individual is 
responsible for his statements afterwards. It must be admitted upon 
a perusal of the opinion, that it is a dignified and forcible vindication of 
the fundamental right of free speech. Mr. Justice Garoutte wrote the 
opinion, which was concurred in by Chief Justice Beatty, and the rest of 
the Bench, excepting Justices McFarland and Temple. The portions 
of the prevailing opinion of interest are as follows: ‘‘ The production 
of a tragedy or comedy upon the theatrical stage is a publication to the 
world by word of mouth of the text of the author, and as to the question 
here presented for our consideration it is immaterial whether the words 
be publicly spoken from the stage or upon the hustings, or go to the 
world through the channels of the printing press. By the constitutional 
provision we are about to invoke, a citizen may speak, write or publish 
his sentiments with equal freedom, and this case now stands before us 
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exactly as though one of the daily journals was threatening to publish 
its sentiments pertaining to the conduct of a criminal trial then pend- 
ing, and the court where such trial was pending and in progress, believ- 
ing such publication would interfere with the due administration of 
justice, had issued an order restraining and prohibiting the threatened 
action of the paper. We are entirely clear that the court has no juris- 
diction to make this order which forms the basis of this proceeding, for 
such order was an attempted infringement upon rights guaranteed to 
every citizen by section 9 of article 1 of the constitution of the State. 
That section provides: ‘ Every citizen may freely speak, write and pub- 
lish his sentiment on all subjects, being responsible for the abuse of that 
right, and no law shall be passed to restrain or abridge the liberty of 
speech or of the press.’ The wording of this section is terse and vigor- 
ous, and its meaning so plain that construction is not needed. The 
right of the citizen to freely speak, write and publish his sentiments is 
unlimited, but he is responsible to the law for the abuse of that right. 
He shall have no censor over him to whom he must apply for permission 
to speak, write or publish, but he shall be held accountable to the law 
for what he speaks, what he writes or what he publishes. It is patent 
that this right to speak, write and publish cannot be abused until it is 
exercised, and before it is exercised there can be no responsibility. 
The purpose of this provision of the constitution was the abolishment 
of censorship, and for courts to act as censors is directly violative of 
that purpose.’”? The following apt quotation from Blackstone is made 
in the course of the opinion: ‘‘ The liberty of the press consists in 
laying no previous restraints upon publications, and not in freedom from 
censure for criminal matter when published. Every freeman has an 
undoubted right to lay what sentiments he pleases before the public ; 
to forbid this is to destroy the freedom of the press. But if he pub- 
lishes what is improper, mischievous or illegal he must take the con- 
sequences of his own temerity. To subject the press to the restrictive 
power of a licensor, as was formerly done, before and since the revo- 
lution of 1688, is to subject all freedom of sentiment to the prejudices 
of one man, and makes him the arbitrary and infallible gauge of all 
controverted points in learning, religion and government.’’ The opinion 
concludes as follows: “In effect the order made by the trial courts 
in this case was one commanding the petitioner not to commit a con- 
tempt of court, and such a practice is novel inthe extreme. The court 
had ample power to protect itself in the administration of justice after 
the contempt was committed. As to the offender it could punish him ; 
as to the defendant on trial he could be deprived of no rights by any act 
of this petitioner. If the publication deprived him of a fair and im- 
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partial trial, a second trial would have been awarded him. We con- 
clude that the order made by the trial court was an attempted restraint 
upon the right of free speech, as guaranteed by the constitution of the 
State, and that petitioner’s mouth could not be closed in advance for 
the purpose of preventing an utterance of sentiments, however mis- 
chievous to the prospective results of such utterance. He had the right 
of free speech, but at all times was responsible to the law for an abuse 
of that right. For the foregoing reasons the order is annulled as being 
beyond the power of the court to make.”’ 

The dissenting opinion contains a proposition which is well worthy of 
serious consideration as a limitation of this right of free speech, where 
it affects the rights of a defendant actually on trial for his life or lib- 
erty, and does interfere with the administration of justice and deprive 
him of a fair and impartial trial. The opinion, being very brief, I will 
quote it in full: ‘*I dissent. All the provisions of the constitution 
must be construed together and effect given, when possible, to each. 
The one (section 9 of article 1), which provides that every citizen may 
fairly speak, etc., is to be construed in view of that large and important 
part of the constitution by which a judicial department of the government 
is erected, and all the usual and necessary powers of courts given to the 
tribunals established under it. One of the most essential of these powers 
of a court is to protect itself against unlawful intrusion upon its orderly 
conduct of business, and to insure litigants in a pending proceeding the 
full and unembarrassed administration of justice. In the case at bar, 
in a court of record established by the constitution, a trial was gravely 
progressing, in which a man’s life was at stake and an act was about 
to be done which, it is admitted, ‘ would be an interference with the 
administration of justice and deprive him of a fair and impartial trial.’ 
Is it possible that a court is powerless to protect a defendant in a case 
pending before it from an act that would deprive him of a fair and 
impartial trial? In my opinion the power given by section 9 of Article 
1, not to be stopped beforehand from speaking slander and writing 
libels, does not include the right not to be stopped from interfering in 
a pending proceeding in a court and preventing a party thereto from 
having a fair and impartial trial. The right to slander and libel indi- 
viduals and the right of a court to prevent interference with the course 
of justice in a pending trial are not inconsistent and may both stand 
together. And I think that the cases where it has been held that a 
threatened publication could not be enjoined will be found to be nearly 
all threatened cases of threatened libels against individuals or prop- 
erty, and not cases where there was a threatened interference with a 
pending proceeding in a court and an attempt to deprive a party thereto 
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of a fair and impartial trial. I think the order under review should be 
affirmed.” 

It must be conceded that a great deal may be said on this question 
proand con. The position assumed in the dissenting opinion suggests 
a limitation of the great right of free speech which does not seem to 
be inconsistent with it. The securing of a fair and impartial trial is 
equally as important to the commonwealth as that of free speech, espe- 
cially when the right is exercised in the shape of plays which have the 
effect of prejudging a man’s guilt in the eyes of the public. No other 
result could flow from the production of ‘‘ The Crime of the Century ”’ 
than to still further inflame and prejudice the public mind against the 
prisoner Durrant. It may be retorted that the defendant could have 
obtained a change of venue. But this would have entailed additional 
expense and annoyance. If a court, trying a man for his life, has the 
paramount power to secure him a fair and impartial trial,— which the 
constitution and laws of this country certainly meant to confer,— it is 
difficult to see why, in the case referred to, it did not also have the 
power to make the original order of injunction. It is conceded in the 
prevailing opinion that the court, after a contempt had been committed, 
would have jurisdiction to apprehend and punish the offenders. If that 
be true, it would seem, at least logically, that the court should also 
possess the power to prevent the mischief. The proposition may be 
summed up thus: That the right of free speech should be exercised 
to subserve the ends of justice and not to obstruct or impair it; that it 
should be permissible for one to speak, write or publish his sentiments, 
even though a prisoner may be on trial for his life, but that this does 
not comprehend the right, also, to so speak, write, or publish, as to 
frustrate that constitutional privilege that one accused of crime should 
have a fair and impartial trial, and it would seem that a court inherently 
possesses the power to see to it that a defendant on trial should be 
reasonably protected in that right. M. B. W. 


Court anp Jury: Decision Greatty ENLARGING THE POWERS OF THE 
Jopee OvEeR THE VERDICT OF THE JuRY.— In the case of the People v. 
Knutte, decided by the Supreme Court of the State of California, 
March 6, 1896, it was held that the judge must be satisfied of the guilt 
or innocence of the defendant beyond a reasonable doubt, and unless 
he is, he may nullify the action of the jury by setting aside their ver- 
dict. While we concede that the judge should have power to set 
aside a verdict which is contrary to all reason, or which is the result of 
sympathy, ignorance, malice or corruption, or to direct them to bring 
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in a verdict where the evidence is conclusively one way, or the law of 
the case makes it necessary for the judge to take the case from the 
jury, yet we have never understood until the present time, that the 
judge had to be satisfied of the guilt or innocence of the defendant 
beyond a reasonable doubt. We always understood that this was the 
sole function of the jury. The innovation is as startling as it is dan- 
gerous to the utility of the jury-system. If the judge possesses such 
enlarged power, it is difficult to see of what substantial service a jury 
can be. The facts of the Knutte case will exemplify this absolute 
power which, if this decision remains unmodified, the judge has over 
the verdict. At the conclusion of the case for the prosecution, the 
defense requested the court to instruct the jury to acquit. The 
defendant did not introduce any testimony. The court granted this 
motion on the ground that the evidence failed, in the opinion of the 
judge, to establish the guilt of the prisoner. The jury, however, 
thought otherwise, disregarded the judge’s positive injunction to 
acquit, and brought in a verdict of guilty. The court thereupon sum- 


- marily set the verdict aside and granted the prisoner a new trial, from 
' which the people appealed. This ruling that court has, as stated, 


affirmed. The position taken by the court has created consternation 


~ among the Bar of San Francisco and of California generally, and has 
~ been regarded as a dangerous doctrine to enunciate. That part of the 


' opinion which contains the rule laid down is as follows: ‘‘ Where a new 


¢ 


trial is granted upon the ground that the evidence is insufficient to sus- 


. tain the verdict, or where it is one of various grounds, upon which the 
’ trial court may have based the order, its action will not be disturbed, 


‘except in a case showing a manifest and unmistakable abuse of dis- 


 eretion. This discretion is, of course, not arbitrary, but, like any 
~ other judicial function, is to be exercised under the sanction of the 
judicial oath; and, the strong presumption being always that it was so 


exercised, it will acquire in any case a very clear showing to the con- 


_ trary to overcome such presumption, and enable us to say that the 


power of the court in that respect was abused. While it is the exclu- 
sivé province of the jury to find the facts, it is nevertheless one of the 
most important requirements of the trial judge to see to it that this 
function of the jury is intelligently and justly exercised. The judge 


~ has the witnesses before him and * * * an equal opportunity with 


' the jury to observe the manner of the witnesses, the character of their 


testimony and to judge of their credibility and to discover their 


motives. He ought to be satisfied that the evidence as a whole was 


sufficient to sustain the verdict. If he was not, it was not only the 
proper exercise of a legal discretion, but his duty, to grant a new 
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‘trial. * * * In the exercise of this power it makes no difference 
that the evidence in the case is wholly that of the prosecution, and 
stands without conflict. The same duty rests upon the judge in such 
a case as where the evidence is conflicting, to satisfy himself that guilt 
has been established; and, notwithstanding the evidence may be all 
one way, he is not required to believe it. Nor does it affect the ques- 
tion that the evidence in the case may have a legal tendency to prove 
all the material facts. Guilt is to be established beyond a reasonable 
doubt; and, while there may be some evidence to support each fact, 
this does not signify that it is necessarily such as to satisfy the con- 
science of the judge that a case is made which warrants conviction.’’ 

This virtually places the ultimate decision of the jury in the hands 
of the judge, for while he is to be governed by a sound judicial dis- 
-eretion, the court says that it will always be strongly presumed that 
the discretion has been properly exercised. The great power thus 
reposed in the judiciary, and the mischief it may lead to in the hands of 

-a corrupt judge, are obvious. The unbending rule thus far observed in 
the Federal and State courts has always been that if there was sufficient 
-evidence to go to the jury, its weight lay entirely with them, subject 
-only to the instructions of the court as to the law. The rule is well 
: stated in Commissioners v. Clark:! ‘* Decided cases may be found where 
‘it is held that if there is a scintilla of evidence in support of a case, 
‘the judge is bound to leave it to the jury; but the modern decisions 
‘have established a different rule, to wit: that before the cause is left 

‘to the jury, there ‘is, or may be, in every case, a preliminary question 

.for the judge, not whether there is literally no evidence, but whether 

‘there is any upon which a jury can properly proceed to find a verdict 
for the party producing it, upon whom the burden of proof is imposed.”’ 
See also Pleasants v. Fant,? a leading case on the subject. Accord- 
ing to these decisions, the judge must simply satisfy himself that there 

‘is enough evidence to go to the jury. It is for them to pass upon its 
weight and determine upon the guilt or innocence of the prisoner. But 

‘by the decision of the Supreme Court of the State of California, the 

_judge must not only satisfy himself that there is sufficient evidence, 

but that it is strong enough to convict or acquit, as the case may be. 


‘ADDENDUM. 


Since the above was written, the Supreme Court of California in a 
very late case, entitled O’ Connor v. Witherby, has given vent to certain 
-expressions of opinion which modify to some extent the broad language 
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employed in the case of People v. Knutte. In that case, the plaintiff 
moved the court to instruct the jury to find for the plaintiff, which 
motion was granted and a verdict brought in accordingly. This ruling 
was sustained by the Supreme Court, but the following guarded lan- 
guage was used: ‘* We do not think that the judgment should be 
reversed because the court instructed the jury to find for the plaintiff, 
Of course, such an instruction could not be upheld when there was 
conflicting evidence as to the material facts which the jury had a right 
to pass on; but when there is no substantial conflict of evidence as to 
the facts determinative of the case, or such facts are admitted, then 
the judgment will not be reversed for such an instruction, although the 
practice is hazardous and can be sanctioned only in the clearest cases.’? 
M. B. W. 


New Drvorce Law: Domicite as A TEST OF JURISDICTION — 
Vauipity or Constructive Service.— The Supreme Court of Cali- 
fornia has lately decided a very important point, but in a rather novel 
way. The question arose in the divorce case of De La Montanya v. 
De La Montanya, and related to the alimony ordered to be paid by the 
defendant to his former wife and to the custody of the children. It 
seems that two days before the suit for divorce was filed by the wife, 
the defendant fled to France taking with him his two infant children, 
and has since resided and established a domicile there according 
to the French laws. He allowed the suit for divorce to go against him 
by default; but when the court in California made an order for the 
payment of alimony and awarded the wife custody of the children, he 
entered a special appearance through his attorneys in San Francisco, 
and contended that the orders with respect to alimony and the custody 
of the children were null and void, for the reason that he had never 
been served with process or notice to appear, and that he could not be 
so served, as he was a domiciled resident of another country, and the 
process of the State of California could not extend beyond the terri- 
torial boundaries of that State and, therefore, could not reach him; 
that, in the absence of a personal service or of his voluntary appearance 
the court in California was impotent to enter any order directing him 
to pay alimony or affecting the custody of his children, they 
being domiciled with him in France. He moved the court to 
vacate its judgment in so far as it related to alimony and the 
custody of the children. This the trial court declined to do. 
The Supreme Court reversed this ruling, and held that, in the 
absence of a personal service, or of the voluntary appearance 
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of the defendant, the trial court could not enter a personal judgment 
against him, compelling him to pay alimony, and that as the children 
were without the jurisdiction of the court and domiciled in a foreign 
country, the court could make no disposition as to their custody. The 
prevailing opinion is written by Justice Temple, a judge universally 
respected for his high ability and integrity. It is concurred in by 
three out of a bench of seven judges, making four out of seven. A 
very strong dissenting opinion is written by Justice McFarland, con- 
curred in by Chief Justice Beatty and Justice Van Fleet. In the pre- 
vailing opinion, it is held that while the court had power, by publication 
of summons, to enter judgment of default and of divorce against the 
defendant, still it did not have the power to enter what are usually 
deemed incidents of a judgment of divorce, viz.: the orders of alimony 
and awarding custody of children. However persuasive the opinion of 
the court, viewed alone in its legal aspects, may be, still it does seem 
contrary to common sense that if a divorce can be legally granted by 
publication of summons, the usual incidents of a divorce, which are 
the granting of alimony and awarding the custody of the children, 
cannot also be entered, simply because, by his flight and continued 
absence, the defendant purposely and successfully evades a personal 
service. As is tersely said by Justice McFarland, in his dissenting 
opinion: ‘* All that is necessary to be determined in this case is that 
a citizen and resident of California cannot escape the performance of 
his duties, and baffle our courts in their attempts to enforce the rights 
of others against him, by sudden flight and temporary absence 
expressly intended for that purpose. Every rule of law and 
every sentiment of justice is an obstruction to the success of such 
strategy. Nor will the aflirmance of the order appealed from be viola- 
tive of either the general international law or the American interstate 
law. A sovereign State might be justified in refusing to enforce within 
its own territory and against one of its own citizens a judgment ren- 
dered in another State upon substituted service ; but neither its interest 
nor its dignity would be touched by the enforcement of such a judg- 
ment by another State within its territory and against its own citizens.”’ 
He holds, and his statements in that regard seem unanswerable to us, 
that alimony and custody of children are incidents of the divorce, and 
that the court having acquired jurisdiction over the status founded on the 
relation of husband and wife, has jurisdiction over the relation of parent 
and child as well — even as against a bona fide non-resident domiciled 
elsewhere. And that in such a case the actual physical presence is no 
more necessary for jurisdiction over the status in the one instance, than 
is the presence of the husband necessary in the other. It appeared 
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and were citizens thereof; that they were married, and their children 
were born, in that State ; and that they had been continuously domiciled 
and resident there, until the flight of the respondent two days before 
divorce proceedings were instituted, who took the children with him, and 
has since taken up his domicile and resided in France. It does seem 
to us, with all due respect to the eminent ability of the majority judges, 
that if a court can, by substituted service, obtain jurisdiction to grant 
a divorce, it also acquires the inherent power to dispose of sucha 
case for all the purposes connected therewith. And while we recog- 
nize fully the grave importance of not encroaching unwarrantably on 
the salutary doctrine that no court, in actions in personam, can 
acquire jurisdiction to determine the rights and enter a solemn judg- 


ment against an individual who has had no notice of the pro-. 


ceedings against him and who cannot be brought within the jurisdic- 
tion of the court, still we do think that the very reason of the 
rule itself justifies us in saying that divorce proceedings should 
be deemed an exception: the more so in cases where it appears 
affirmatively that the defendant has purposely and clandestinely departed 


from the jurisdiction of the court to frustrate its decrees and orders. : 


Lame and impotent indeed, must be the power of a court of divorce, 
if it can only enter a judgment of default and sever the marital ties, 
but cannot pass upon the important question of alimony and enter an 
order as to the custody of the children. If this is to be law, it can be 
easily imagined that all that dissatisfied and unhappy husbands will 
have to do, to shake off the responsibilities of married life and escape 
the payment of alimony or the support of their progeny, is to get out 
of the jurisdiction of the State. This certainly should not be, and 
there must be something inherently wrong in a rule of Jaw which will 
permit such a course. We do not mean, of course, to maintain that. 
the orders of the court of California would be valid ipso facto anywhere. 
except in California, but we do think that the views of the dissenting 
justices that the court in California, having obtained jurisdiction of the 
suit for divorce, had also the power to enter appropriate orders for 
alimony and awarding the custody of the children, is correct. It may 
be retorted that if such orders cannot be enforced in foreign States or 
countries, they are useless and supererogatory. But if the constitu- 
tional provision, so far as the sister States are concerned, respecting 
the ‘‘ full faith and credit,’’ which shall be given in each State to the 
judicial proceedings in every other State, or the international law, so 
far as foreign countries are concerned, be impotent to afford relief in 
such cases as the ene under consideration, then we think it is high time 


that both plaintiff and respondent were born in the State of California. 
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that some improvement should be made in the law, and that a judg- 
ment of divorce and its attending consequences of alimony and custody 
of children should be recognized, in the form of some appropriate and 
regular judicial proceeding, in other States, and, if need be, in foreign 
countries. 

There is, however, a still further and, to our minds, most convincing 
reason, under the law as it has been judicially declared in California, 
why the trial court should have the power to enter an order of 
alimony when the decree of divorce is granted in cases where 
husbands evade service of process to appear and show cause 
by purposely fleeing from the jurisdiction of the court. The reason 
may be found in the decision of the Supreme Court of California, 
rendered in the divorce case of Howell v. Howell,! where it was held 
that if the trial court, in rendering its final judgment of divorce, makes 
no provision for an award of alimony and the time of appeal therefrom 
has expired, the court has no jurisdiction thereafter to make an order, 
or supplemental decree, granting alimony for the support of wife 
and children. That decision is in accord with the weight of ~ 
authority on the proposition ; was rendered in 1894, two years previous 
to the De La Montanya decision; and is still, so far as we know or can 
learn, the law in California. But the Supreme Court, in the De La 
Montanya case, did not refer to the law as laid down in the Howell 
case; and therefore we have not the benefit of their views as to how the 
gross inconsistency between the two decisions with respect to the ques- 
tion of alimony can be reconciled or explained. It may be, no refer- 
ence having been made in the opinion to the cause at all, that it escaped 
the notice of the court. According to the Howell decision, if the final 
decree of divorce makes no provision respecting alimony, no order can 
thereafter be entered. According to the De La Montanya case, where 
the husband, against whom a decree of divorce has been entered, is 
absent from the jurisdiction of the court, no order of alimony can be 
made by thecourt. It follows, therefore, that no valid order of alimony 
can ever be entered against a divorced husband who has clandestinely 
and purposely fled from the jurisdiction of the court, to evade per- 
sonal service, even though he should subsequently return within the 
jurisdiction. He has simply to wait until after the decree of divorce 
has been entered and time to appeal therefrom has expired, and then he 
can return with perfect safety and be protected from further molesta- 
tion by this judicial guarantee. So that, applying this curious state of 
the law to the facts of the De La Montanya case, it would appear that 


1 104 Cal. 45. 


| 
| 
| 
| 
| 
{ 


608 30 AMERICAN LAW REVIEW. 


the defendant can now return to the State of California, and the courts 
can not compel him to pay alimony or contribute anything to his 
former wife’s support; and this, although he might well be able, finan- 
cially, todoso. Such a condition of the law certainly does not appeal 
to one’s sense of justice. There must be something inherently wrong 
about law which makes possible such an imposition on the courts, and 
permits recreant and faithless husbands to escape from the payment of 
alimony, a duty they owe to themselves and to society to support, in a 
reasonable manner, their wives and children after divorce. The con- 
clusion seems to us inevitable, if the Howell decision be sound law,— 
and we do not doubt that it is,— that it afforded cogent reason why the 
Supreme Court should have affirmed the course pursued by the trial 
court, which, in rendering its final decree of divorce, made an appro- 
priate order with respect to alimony. If the order could not be 
enforced at that time, it might be enforced in the future upon the 
husband’s return to the State. 


NeGiiGence: Res Ipsa Loquirur.— The decision of the Court of Ap- 
peals of Maryland in Howser v. Cumberland &c. R. Co.,! affords a most 
excellent discussion of the application of the maxim res ipsa loquitur, as 


a rule of presumptive evidence of negligence, where the facts surround- 
ing the accident are obscure. It appeared that the plaintiff, who was 
walking along a pathway outside of a railroad company’s right of way, 
was struck and injured by cross ties that fell from a passing train. It 
was held, by a divided court, that the mere fact that the ties fell from 
a gondola car, on which they were loaded, constituted, under the doc- 
trine of res ipsa loquitur, prima facie evidence of negligence on the 
part of the company. We believe that the decision is right. We 
understand the rule to be that when an injury happens to the plaintiff, 
proceeding from something in the care, custody, or control of the 
defendant, under circumstances under which such injuries do not, 
usually, according to human experience, happen where reasonable or 
ordinary care is used, the mere fact of the injury — or rather a con- 
sideration of the fact of the injury and of the circumstances surround- 
ing it — gives rise to presumption that it is due to the negligence of the 
defendant, under the theory that the thing itself speaks. There are 
certainly authoritative decisions which present close analogy to the 
facts of the Maryland case, and where the same conclusion was 


1 80 Md. 146. 


i 

i 

o 

4 

¢ 

1 

q 


NOTES OF RECENT DECISIONS. 609 


reached. One of these is the case where the plaintiff was passing 
along a highway, under a railway bridge of the defendants, which was 
a girder bridge resting on a perpendicular brick wall with pilasters, 
when a brick fell from the top of one of the pilasters, on which one 
of the girders rested, and injured him, — the train having passed just 
previously. Here it was held, but not without a division of opinion,! 
that the defendants being bound to use due care in keeping the bridge 
in proper repair so as not to injure persons passing along the highway 
under it, an occurrence so unusual as the falling of a brick from the 
bridge was prima facie evidence, from which a jury might infer negli- 
gence in the performance of this duty. This judgment was affirmed 
by seven judges in the Court of Exchequer Chamber.? But the interest 
in the Maryland decision, above referred to, centers as much in the 
discussion as in what amajority of the court held. Mr. Justice Roberts, 
who wrote the opinion of the majority, used the following language :— 


We have made full reference to the foregoing cases as showing the views 
of the English courts upon this question. These and many other English 
and American cases clearly establish the fact that it is not requisite that the 
plaintiff’s proof, in actions of this kind, should negative all possible circum- 
stances which would excuse the defendant, but it is sufficient if it negatives all 
probable circumstances which would have this effect. It is also well settled 
that the cause of accident must be connected with the defendant, either by 
direct evidence that it is his act or that it is under his control, before it can be 
presumed that he has been negligent.‘ When, however, there is no duty upon 
the plaintiff, as under the facts of this case, or when the duty which he has to 
perform has been performed by him, it is clear that the negligence of the 
plaintiff is out of the question; and, if the accident is connected with the 
defendant, the question whether the phrase, “‘ Res ipsa loquitur,”’ applies or not, 
becomes a question of common sense.’ The American cases sustaining the 
maxim, ‘‘ Res ipsa loquitur,” are numerous and to the point. In the case of 
Cummings v. Furnace Co.,° when the defendant company was engaged in un- 
loading iron ore from a vessel by means of a crane to which was attached a 
bucket, while so engaged the bucket tipped, and threw its contents upon a 
seaman lawfully working upon the deck of the vessel. The court said: “‘ The 
accident itself was of such a character as to raise a presumption of negligence, 
either in the character of the machinery used or in the care with which it was 
hauled; and, as the jury found the fault was not with the machinery, it follows 
that it must have been in the hauling; otherwise there is no rational cause 


1 Hannen, J., dissented. 705; Welfare v. Railway Co., L. R. 4 
? Kearney v. London &c. R. Co., Q. B. 693; Smith v. Railway Co., L. 
L. R. 5Q. B. 411; affirmed, L.R. R.20C. P. 10, 
6 Q. B. 759. 5 Whitaker’s Smith Neg. 442. 
3 2 Thomp. Neg. 1229. ® 60 Wis. 603; 18N. W. 752; and 20 
4 Higgs v. Maynard, 12 Jur. (N.S.) N. W. 665. 
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shown for its happening.’’ The leading American case, however, appears to be 
Mullen v, St. John.' The opinion of the court was delivered by Dwight, C., 
and is a most able and exhaustive examination of the subject. He cites with 
approval many of the English and American cases to which reference is made 
in this opinion. The case was one in which the walls of a building, without 
any special circumstances of storm and violence, fell into one of the streets of 
the city of Brooklyn, knocking down the plaintiff, who was on the sidewalk, 
and seriously injuring her. The court said: “ There was some evidence tend- 
ing to show that it was out of repair. Without laying any stress upon the 
affirmative testimony, it is as impossible to conceive of this building so falling 
unless it was badly constructed or in bad repair, as it is to suppose that a sea- 
worthy ship would go to the bottom in a tranquil sea and without collision. 
The mind necessarily seeks for a cause for the fall. That is, apparently, the 
bad condition of the structure. This, again, leads to the inference of negli- 
gence, which the defendant should rebut.’’ To like effect are Lyons v. Rosen- 
thal,® Edgerton v. Railroad Co.,° Kirst v. Railroad Co.,4 Smith v. Gaslight Co.,5 
Clare v. Bank,* Brehm v. Railway Co.,’ Sullivan v. Railroad Co.,8 Hays v. 
Gallagher,® Thomas v. Telegraph Co.,” Dixon v, Pluns.!" We have referred to 
numerous cases as illustrating the views which we entertain, because the ques- 
tion on this appeal has not heretofore been determined by this court. Cases 
resting in contract have frequently received our consideration, and they are 
generally free from difficulty, because the mere happening of the accident will 
be prima facie evidence of a breach of contract, without further proof; while 
in those not resting in contract it must not only appear that the accident hap- 
pened, but the surrounding circumstances must be such as to raise the pre- 
sumption of a failure of duty on the part of the defendant towards the 
plaintiff..2 None of the cases herein quoted relate to those resting in con- 
tract. In all cases of the character we have been considering, the most 
careful scrutiny should be given to the circumstances attending the acci- 
dent, and, while an excellent authority has said that after all the question 
resolves itself into one of common sense, we would add that it should be 
of a high order; for it is unquestionably true that the authorities are by no 
means in accord on the question which arises out of the doctrine of res ipsa 
loquitur. The facts of this appeal are very meager, but they by uo means lie 
on the border line, nor even close to it. Here you find the plaintiff traversing 
a path over which the defendant had no dominion, for the plaintiff was right- 
fully there. The defendant moves its cars over its roadway along said path, 
and from a gondola car there slips a half dozen railroad cross ties, falling upon 
the plaintiff and seriously injuring him. The plaintiff was guilty of no negli- 
gence in being where he was at the time he was injured, and, in so far as the 
defendant’s rights are involved, the principle is the same whether he was on 


157 N. Y. 567. 8 39 La. Ann. 800; 2 South. 586. 

2 11 Hun, 46. 9 72 Pa. St. 136, 

3 39 N. Y. 227. 10 100 Mass, 156. 

* 46 Wis. 489; 1 N. W. 89. 11 98 Cal. 384; 33 Pac. 268. 

5 129 Mass. 318. 2 Article, “Res Ipsa Loquitur.’’ 
® 1 Sweeny, 539. Judge Seymour D. Thompson, in 10 
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the land of Mr. Walsh or on his own land. The accident happened at the hour 
of noon, as the plaintiff was on his way to his dinner. There is no contention 
that it did not happen just as the plaintiff has himself represented. The plain- 
tiff had no control over, nor was he in any way connected with, the loading or 
management of the cars or trains upon defendant’s road. If the cross ties had 
been properly loaded, there existed no reasonable probability of their falling 
off. A “cross tie” is defined to be a sleeper, connecting and supporting the 
parallel rails of a railroad.!' Their figure and dimensions are familiar, and 
their flat surfaces and weight illustrate how readily they can be loaded so as 
to form an almost compact body of wood, if reasonable care be exercised in 
placing them on the flat bottom of the car, and proper lateral support be given 
them. If by accident the ties had become displaced, it was a duty incumbent 
upon the defendant and its servants to have readjusted them in such manner as 
to have prevented the happening of an accident. It was the duty of the de- 
fendant and its servants to have carefully loaded said cross ties upon its cars, 
and it was equally its duty to have exercised reasonable care in seeing that its 
train was transported in such condition as to avoid all reasonable probability 
of injury. If the presumption arising out of the doctrine of res ipsa loquitur 


finds proper application anywhere, we think this is a case in which it should 
be applied. 


InpictMenT: Deposttrnc OpscenE Matter in THE Matis — Particu- 
LARITY OF DESCRIPTION IN THE INDICTMENT.— In the case of Rosen v. 
United States,? which was an indictment for depositing obscene papers 
in the mails contrary to the prohibition of the section 3893 of the Re- 
vised Statutes of the United States, the Supreme Court of the United 
States had to deal with the question whether, in framing such an indict- 
ment, the law officer of the United States is obliged to describe the 
obscene paper with such particularity that the indictment and trial 
will, of themselves, constitute a further publication of it. The court, 
in a very clear opinion, delivered by Mr. Justice Harlan, answered this 
question in the negative. The substance of the decision is that it is 
sufficient if the indictment be drawn in such frame of words as fairly to 
apprise the accused of the charge which he is called upon to meet; and 
that, if he desires a more specific statement, he can apply to the court 
for an order on the Government Attorney to furnish him with a bill of 
particulars, which order the court will, in the exercise of a sound dis- 
cretion, grant or refuse, as the ends of justice may require. In the 
particular case, the defendant had resorted to a scheme of peculiar 
ingenuity, whereby he thought to acquire the profits which might accrue 
from circulating obscene pictures without incurring the penalty of the 
statute. The pictures were those of nude females in various postures 


1 Stand. Dict. 444. 216 Sup. Ct. Rep. 434. 
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of indecency. They were partially covered with lamp-black which 
could be easily erased with a piece of bread so as to disclose the real 
picture. Enough was visible outside of the patches of lamp-black to 
excite a curiosity as to what was concealed. It would be a reproach to 
the administration of justice to require an indictment to spread out all 
the details of such a cunning and filthy scheme, concocted to avoid the 
statute. 


MarriaGe anp Divorce: DomiciLe FoR THE Purpose oF GIVING 
JURISDICTION TO ENTERTAIN A PROCEEDING FOR Divorce — A Snort 
TREATISE ON ‘* Matriwontat Domicite.’’— In the case of Le Mesurier v. 
Le Mesurier,! the judicial committee of the English Privy Council had 
before them a general question of the domicile of a marital couple for 
the purpose of giving jurisdiction to entertain a proceeding for their 
divorce. What they decided was that, by the Roman Dutch Law, still 
prevailing in the island of Ceylon, the courts of that island have no 
jurisdiction to dissolve a marriage contracted in England by British 
subjects, who, though resident within the forum, still retain their En- 
glish domicile. The court also laid dowu the general doctrine that 
there is no recognized rule of general law to the effect that a ‘‘ ma- 
trimonal domicile ’”’ gives jurisdiction to dissolve a marriage. According 
to international law the domicile for the time being of the married pair 
affords the only true test of jurisdiction to dissolve their marriage.? In 
affirmation of this doctrine, that there cannot be a so-called ‘‘ matri- 
monial domicile’’ different from the actual domicile of the parties, 
that there cannot be, for example, a South Dakota or an Oklahoma 
wherein to maintain a divorce mill for the benefit of dissatisfied couples 
living in every other part of the world, — Lord Watson, who delivers 
the opinion of the tribunal, makes a laborious investigation, and writes 
a short treatise on the subject, which is so valuable that we reproduce 
it entire, as follows :— 


In support of the theory of a matrimonial domicile, as distinguished from 
the domicile of succession, the learned counsel relied mainly, if not exclu- 
sively, upon certain decisions by the courts of England and Scotland, which he 
represented as conclusive in his favor. Their lordships will at once proceed to 
examine these authorities, beginning with the English cases, which do not 
appear to them to be either consistent or satisfactory. The Scotch cases are 
not, in their lordships’ opinion, more satisfactory than the English; but, so far 


172 L. T. Rep. 873. T. Rep. 351; and disapprove Niboyet 
2 The court approve Wilson v. Wil- v. Niboyet, 4 Pro. Div. 1; s. c. 39 L. 
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as they go, they have the merit of consistency. The first in date of the English 
cases is Tollemache v. Tollemache,! which was decided by Williams, J., Martin, 
B., and the Judge Ordinary. The suit was for divorce at the instance of the 
husband, who was throughout a domiciled Englishman. The parties were first 
marricd at Gretna Green, and thereafter entered into a regular marriage in 
London in August, 1837. From that date, with the exception of occasional 
visits to England and Wales, they resided continuously in Scotland; and, on 
the 5d July, 1841, the husband obtained a decree of divorce from the Scotch 
courts for the adultery of the wife committed in Scotland. In her answer to 
the English suit, which was instituted eighteen years afterwards, the wife also 
prayed the court for a decree, declaring her marriage with the petitioner to be 
dissolved. The court granted decree of dissolution, with the observation: 
“Sitting here as an English court, we cannot recognize that divorce (i. e. the 
Scotch) as putting an end to the marriage bond of a domiciled Englishman.” 
The next case in order, Yelverton v. Yelverton, was a suit at an alleged wife’s 
instance for restitution of conjugal rights, which was dismissed by the Judge 
Ordinary. The husband who was called as respondent was not resident and 
had never been domiciled in England. Their lordships have noticed these 
cases because they were founded upon in the argument addressed to them. 
They need hardly observe that in neither of them was any question raised in 
regard to matrimonial domicile. In Tollemache v. Tollemache, it might very 
well have been contended that four years’ residence there had given the spouses 
a matrimonial domicile in Scotland; but that view of the law does not seem to 
have occurred either to the parties or to the bench. In the next case, Brodie 
v. Brodie,’ the petitioner, being the husband, was resident, but had not his 
domicile in England. He had been married to the respondent in Tasmania, and 
left her behind him in Melbourne, when he came to Great Britain. His wife 
never came to England, and the acts of adultery charged in his petition were 
committed in the colony. In giving decree, the court, consisting of the Judge 
Ordinary, with Wightman and Williams, JJ., observed: ‘‘ We think that the 
petitioner was bona side resident here, not casually, or as a traveler; after he 
became resident here, his wife was carrying on an adulterous intercourse in 
Australia. He is, therefore, entitled to a decree nisi for a dissolution of his 
marriage.’’? These observations go the whole length of affirming that the resi- 
dence of the husband in a country where he has not a domicile, if such resi- 
dence be not casual, or that of a traveler, gives the courts of that country 
divorce jurisdiction over him, and also over his wife, although she should con- 
tinue to reside in the country where they both have their domicile of succes- 
sion. In Manning v. Manning,‘ the Judge Ordinary dismissed a petition for 
divorce at the instance of an Irish husband, upon the ground that he was not a 
bona fide resident in England. The next authority adduced for the appellant 
was Wilson v. Wilson, which their lordships notice because of its connection 
with a Scotch case between the same parties to which they will have occasion 
to refer. At the time of their marriage in 1861, both the spouses had their 
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domicile of origin in Scotland, and they continued to reside there until Novem. 
ber, 1866, when the husband discovered that the lady had been guilty of adul- 
tery. He then went to England, and lived there with his mother until April, 
1871, when he presented his petition to the Judge Ordinary. During its de- 
pendence, he brought an action in the Court of Session, and obtained a decree 
of divorce after it had been found that he was still domiciled in Scotland. 
Lord Penzance, upon the evidence before him, held that the petitioner had, in 
April, 1871, acquired an English domicile, and he accordingly pronounced a 
similar decree, upon the ground that the Scotch courts had no jurisdiction. 
No question as to what is called matrimonial as distinguished from true domi- 
cile was raised in the case. The petitioner was admittedly resident in England, 
and was found to have his domicile there; but Lord Penzance, in delivering 
judgment, expressed his opinion to the effect that actual domicile afforded the 
only true test of jurisdiction in such cases. The-last, and not the least impor- 
tant of the English authorities requiring to be considered is Niboyet v. Niboyet,} 
Shortly stated, the facts were these: A Frenchman and an Englishwoman were 
married at Gibraltar, in the year 1856. In 1875 the husband went to Newcastle- 
on-Tyne, and continued to reside there until October, 1876, when his wife filed 
a petition in the divorce division of the high court of justice, alleging adultery, 
coupled with desertion, for two years and upwards. It was admitted that the 
respondent, being in the consular service of France, had never lost his domicile 
of origin. The Judge Ordinary (Sir Rk. Philimore) held that he had no juris- 
diction to dissolve the marriage.? On appeal, his judgment was reversed by 
James and Cotton, L.JJ., the present Master of the Rolls (then Lord Justice 
Brett) dissenting. The main reason assigned for their decision by the learned 
judges of the majority was, that, before the act of 1857 became law, the 
petitioner would have been entitled to sue her husband in the Bishop's 
Court, although he was not domiciled in England, and to ask either 
for restitution of conjugal rights, or for a divorce a mens@ et thoro, and in 
either cases for proper alimony; and consequently that, after the act of 
1857 passed, jurisdiction in divorce might be exercised in the same circum- 
stances. There appears to their Lordships to be an obvious fallacy in that 
reasoning. It is not doubtful that there may be residence without domicile 
sufficient to sustain a suit for restitution of conjugal rights, for separation, or 
for aliment; but it does not follow that such residence must also give jurisdic- 
tion to dissolve the marriage. Their Lordships cannot construe Sec. 27 of the 
act of 1857, as giving the English court divorce jurisdiction in all cases where 
any other matrimonial suit would previously have been entertained in the 
Bishop’s Court. The only Scotch authority cited by Mr. Mayne was Pitt v. 
Pitt But, in order to ascertain whether, and if so to what extent, the doctrine 
’ of matrimonial domicile is regarded in Scotland as a good foundation for the 
exercise of divorce jurisdiction, their Lordships find it necessary to refer to 
the other cases in which the doctrine has been applied or discussed by a Scotch 
court. Although the matrimonial courts of Scotland had previously exhibited 
no lack of ingenuity in discovering grounds for exercising divorce jurisdic- 
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tion in cases where the parties had their domicile elsewhere, it was not 
until the year 1862 that the idea of a matrimonial domicile, other than 
true domicile, and resting upon a somewhat indefinite permanency 
of residence, which had been foreshadowed in Shields v. Shields,) was 
first formulated and applied in Jack v. Jack.2 In that case, both spouses 
were Scotch, and after their marriage they continued to live together 
in Scotland until the year 1855, when the husband went to America, and be- 
came a minister of the Gospel at Newburgh, in the State of New York, the 
wife continuing to reside in Scotland. Four and a half years afterwards, the 
husband, who was still in America, brought his action founded on adultery 
committed by his wife in Scotland. It was met by the plea of no jurisdiction, 
and was heard before twelve judges of the Court of Session, who upheld the 
jurisdiction of the court by a majority of eleven to one. The late Lord Presi- 
dent Inglis (at that time Lord Justice Clerk), went upon the ground of matri- 
wonial domicile, which he thus defined: “ The true inquiry, I apprehend, in 
every such case is, where is the home or seat of the marriage for the time; 
where are the spouses actually resident if they be together; or if from any 
cause they are separate, what is the place in which they are under obligation 
to come, and renew or commence, their cohabitation as man and wife?” 
Five other judges took substantially the same view expressed in different 
language. Lord President M’Neill, with two of their Lordships, concurred in 
the judgment, holding that the domicile of the married pair had never been 
transferred to any other country. Lord Kinloch and Lord Jerviswoode inti- 
mated their opinion that the true domicile of the husband was the only test of 
jurisdiction, but held that the husband was not shown to have lost his Scotch 
domicile. Lord Deas held that there was no jurisdiction, because the pursuer 
had acquired a new domicile in the United States. With regard to the mat- 
rimonial domicile which found favor with some members of the Court, his 
Lordship observed: ‘* Neither can I solve this case by what has been some- 
times called the domicile of the marriage. The phraseology appears to me to 
be calculated to mislead. It is figurative, and wants judicial precision. There 
is no third domicile involved apart from the domicile of the husband and the 
domicile of the wife. Domicile belongs exclusively to persons. Having 
ascertained the domicile of the husband and the domicile of the wife, the 
inquiry into domicile is exhausted.’’ The doctrine of matrimonial domicile, 
as explained by Lord Justice Clerk in Jack v. Jack, was subsequently applied 
by his Lordship and other judges of the Second Division, in Hume v. Hume,’ 
where they granted a decree of divorce for adultery to a wife whose husband 
had been in America for seventeen years, and was living with a woman whom 
he had married there. The next case, which is also the last case in which the 
so-called matrimonial domicile has been made the ground of divorce jurisdic- 
tion in Scotland is Pitt v. Pitt, already mentioned. In that case, Colonel litt, 
a domiciled Englishman and married there, went to Scotland, chiefly for the 


purpose of avoiding his creditors, leaving his wife in London. With the. 


exception of occasional visits, in disguise, to relatives in England, he contin- 
ued to reside in the Hebrides for six years, and then brought an action for 
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divorce on the ground of adultery. His wife, who had never been in Scotland, 
appeared to defend, and pleaded that, her husband being domiciled in England, 
the Court of Session had no jurisdiction. After proof the Lord Ordinary (Kin- 
loch) found that the pursuer had acquired a domicile in Scotland, and gave 
him decree of divorce. His decision was affirmed by the Second Division of 
the court, who, differing from him on that point, came to the conclusion that 
the pursuer still retained his English domicile, but held that his residence in 
Scotland had been of such a character as to make that country the domicile of 
the marriage. On appeal to the House of Lords, these judgments were 
reversed, and the defender assoilzied from the conclusions of the action. At 
the bar of the House the pursuer’s counsel (Sir R. Phillimore, then Queen’s 
Advocate, and Sir Hugh Cairns), intimated that ‘“‘ they had come to the resolu- 
tion of abandoning as untenable the ground on which the Second Division of 
the Court of Session had rested their decision, namely, that divorce a vinculo 
might be validly granted to strangers not domiciled, though temporarily res- 
ident, within the jurisdiction.”” They accordingly confined their argument in 
support of the judgments appealed from to an endeavor to show that Colonel 
Pitt had acquired a Scottish domicile. The Lord Chancellor (Westbury), in 
delivering judgment, referred to the course taken by counsel in these terms: 
“If he was not domiciled in Scotland to all intents and purposes, having relin- 
guished his original domicile and acquired a domicile in Scotland, then by the 
concession of the counsel at the bar, a concession which is, I trust, in the opin- 
ion of your Lordships, quite in accordance with the law of the case, it will be 
impossible to maintain the order which has been pronounced in the court 
below.’? Neither Lord Chelmsford nor Lord Kingsdown, who sat with the 
Lord Chancellor, took any exception to that statement. After the observations 
made by Lord Westbury in Pitt v. Pitt, from which the other noble and learned 
Lords present did not express dissent, it would be very rash to affirm that, 
according to the law of Scotland, mere matrimonial domicile affords any 
ground for jurisdiction to divorce. There is no trace of the doctrine to be 
found in the Institutes of the Scottish law, or in the earlier decisions of the 
court; and, during the thirty-one years which have elapsed since the case of 
Pitt v. Pitt was decided by the House of Lords, the divorce jurisdiction of the 
Court of Session has never been exercised on that ground. It has, however, 
been twice referred to since that date, first in the year 1872, in Wilson v. Wilson,} 
and again, ten years afterwards, in Stavert v. Stavert.2 In Wilson v. Wilson, 
the parties were the same as in the English case already noticed. On his find- 
ing that his English suit was met by the plea that he retained his Scottish 
domicile, the husband brought an action of divorce in the Court of Session, 
and was there met by the plea that he had acquired an English domicile. The 
Lord Ordinary, whose judgment was affirmed by the First Division, found that 
he was domiciled in Scotland, and, notwithstanding the dependence of the 
English suit, granted decree of divorce. In the note appended to his judg- 
ment, the Lord Ordinary (Ormidale) observed that ‘‘ having regard to the judg- 
ment in the House of Lords in Pitt v. Pitt in April, 1864, any such thing asa 
consistorial or matrimonial domicile must be held to be unknown to the law.”” 
In delivering the judgment of the Inner House, Lord President Inglis said: 
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“In cases of divorce, jurisdiction depends upon domicile, and the domicile in 
this case is here. And if the domicile, and consequently the jurisdiction, is 
here, they can be nowhere else. I have always been of opinion, as I expressed 
myself in the case of Pitt, and I have never seen any reason to change that 
opinion, that for the purposes of divorce there may be a matrimonial domicile, 
differing from the absolute domicile which will rule succession.”? Their Lord- 
ships find it difficult to reconcile these statements. If there really were sucha 
thing as a matrimonial domicile recognized by general law, it is not easy to 
comprehend why the jurisdiction could be nowhere else than in Scotland. On 
that assumption, the pu:suer had certainly acquired a matrimonial domicile in 
England by five years’ continuous residence there; and, in deference to inter- 
national rules, the Scotch court ought not to have entertained the same lis 
which was already pending in the proper court of the matrimonial domicile. 
In Stavert v. Stavert, the Lord Ordinary refused to grant a divorce to a foreigner 
who had come to Scotland with his paramour, and had lived there for five 
months, with the sole object of obtaining a divorce from his wife. The pur- 
suer maintained, alternatively, that he had acquired either a real domicile or a 
matrimonial domicile in Scotland. The Lord President (Inglis) held that he 
was possessed of neither; and with reference to matrimonial domicile his 
Lordship said: ** There has been a good deal of speculation on this point, but 
fortunately it is not necessary to deal with the question here. It has not yet 
been decided in the court of lastresort.’? Lord Deas reiterated the views which 
he had expressed in Pitt v. Pitt; and Lord Shand, dealing with the same sub- 
ject, said: “1 have great difficulty in finding any sound principle of general 
application which would induce foreign courts to give weight to a decree in 
this country based on such jurisdiction; and I have, further, great difficulty in 
finding any rule or standard as to the nature and extent of the residence which 
would be necessary or sufficient to found such ajurisdiction.”» When carefully 
examined, neither the English nor the Scotch decisions are, in their Lordships’ 
opinion, sufficient to establish the proposition that, in either of these countries, 
there exists a recognized rule of general law, to the effect that a so-called 
matrimonial domicile gives jurisdiction to dissolve marriage. Tollemache v. 
Tollemache, which was decided by three judges in 1859, shortly after the 
passing of the Divorce Act, appears to be an authority to the contrary. The 
learned judges sustained the jurisdiction of the English court, which was the 
forum of the husband’s domicile, and disregarded as incompetent a decree of 
the Court of Session dissolving his marriage, although he had a matrimonial 
domicile in Scotland, where he had bona fide resided for four years with his 
wife, neither casually, nor as a traveler. Thenin Brodie v. Brodie, in the year 
1861, three learned judges decided the opposite, holding that residence of that 
kind, which had been found in Tollemache v. Tollemache, to be insufficient to 
give jurisdiction to a Scotch court where the domicile was English, was never- 
theless sufficient to give jurisdiction to themselves where the domicile was 
Australian. In Wilson v. Wilson, jurisdiction was sustained by Lord Penzance 
upon the ground that the petitioner had acquired an English domicile, with an 
expression of opinion by his Lordship, that such domicile ought to be the sole 
ground of jurisdiction to dissolve marriage. In Niboyet v. Niboyet, Sir Robert 
Phillimore expressed a similar opinion, and dismissed the suit of the petitioner, 
who had a matrimonial domicile in England, which fully answered the definition 
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of such domicile given either in Brodie v. Brodie, or in Pitt v. Pitt. His decision 
was, no doubt, reversed in the Court of Appeal; but it had the support of the 
present Master of the Rolls, and their Lordships have already pointed out that 
the judgment of the majority was mainly, if not altogether, based upon areason 
which will not bear scrutiny. The Scotch decisions appear to their Lordships 
to be equally inefficient to show that a matrimonial domicile is a recognized 
ground of divorce jurisdiction. So far as they go, they are consistent enough» 
bnt the doctrine appears to have had a very brief existence, because the three 
cases in which it was applied all occurred between the 7th February and the 
l4th December in the year 1862, Although, owing to the course taken by the 
appellant’s counsel in Pitt y. Pitt, the House of Lords had not an opportunity 
of expressly deciding the point, there can be little doubt that the approval of 
the course adopted by counsel, which was openly expressed by Lord Westbury, 
has had the effect of discrediting the doctrine in Scotland; and it is impossible 
to affirm that the Court of Session would now give effect to it. The eminent 
judge who, in 1862, was the first to give a full and clear exposition of the doc- 
trine of matrimonial domicile, spoke of it, in the year 1882, not as a doctrine 
accepted in the law of Scotland, but as matter of speculation. It is a circum- 
stance not undeserving of notice that the learned judges, whether English or 
Scotch, who have expressed judicial opinions in favor of a matrimonial dom- 
icile, have abstained from reference to those treatises on international law 
which are generally regarded as authoritative, in the absence of any municipal 
law to the contrary. The reason for their abstinence is probably to be found 
in the circumstance that nothing could be extracted from these sources favor- 
able to the view which they took. Their Lordships are of opinion that in 
deciding the present case, on appeal from a colony which is governed by the 
principles of the Roman-Dutch law, these authorities ought not to be over- 
looked. Huber! states the rule of international law in these terms: ‘‘ Rectores 
imperiorum id comiter agunt, ut jura cujusque populi intra terminos ejus 
exercita, teneant ubique suam vim, quatenus nihil potestati aut jura alterius 
imperantis ejusque civium prejudicetur.”? That passage was cited with appro- 
bation by Lord Cranworth, and Lord Westbury, in Shaw v. Gould.? To the 
same effect, but in language more pointed, is the text of Rodenburg ° cited in 
the same case by Lord Westbury: ‘‘ Unicum hoc ipsa rei natura ac necessitas 
invexit, ut cum de statu et conditione hominum queritur, uni solum modo 
judici, et quidem domicilii, universum in illa jus sit attributum.’”? The same 
rule is laid down by Bar, the latest Continental writer on the theory and prac- 
tice of international private law. He says‘ that in actions of divorce — unless 
there is some express enactment to the contrary — the judge of the domicile or 
nationality is the only competent judge. And he adds: ‘‘A decree of divorce, 
therefore, pronounced by any other judge than a judge of the domicile or 
nationality, is to be regarded in all other countries as inoperative.’? There 
can, in their Lordships’ opinion, be no satisfactory canon of international law, 
regulating jurisdiction in divorce cases, which is not capable of being enun- 
ciated with sufficient precision to insure practical uniformity in its application. 


1 Lib. 1, tit. 3, s. 2, De Confl. Leg. 3 De Stat. Divers, tit. 1, c. 3, s. 4. 
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But any judicial definition of matrimonial domicile which has hitherto been 
attempted has been singularly wanting in precision, and not in the least cal- 
culated to produce a uniform result. The definitions given in Brodie v. Brodie, 
and in Pitt v. Pitt, appear to their Lordships to be equally open to that objec- 
tion. Bona fide residence is an intelligible expression, if, as their Lordships 
conceive, it means residence which has not been resorted to for the mere pur- 
pose of getting a divorce which was not obtainable in the country of domicile. 
Residence which is ‘‘ not that of a traveler”’ is not very definite; but nothing 
can be more vague than the description of residence which, not being that of a 
traveler, is not to be regarded as “‘casual.’? So also, the place where it is the 
duty of the wife to rejoin her husband, if they happen to be living in differ- 
ent countries, is very indefinite. It may be her conjugal duty to return to 
his society although he is living as a traveler, or casually, in a country 
where he has nodomicile. Neither the English nor the Scotch definitions, which 
are to be found in the decisions already referred to, give the least indication 
of the degree of permanence, if any, which is required in order to constitute 
matrimonial domicile, or afford any test by which that degree of permanence 
is to be ascertained. The introduction of so loose a rule into the jus gentium 
would, in all probability, lead to an inconvenient variety of practice, and would 
occasion the very conflict which it is the object of international jurisprudence to 
prevent. Their lordships attach great weight to the consideration that the 
theory of matrimonial domicile for which the appellant contends has never 
been accepted in the court of last resort for England and Scotland. The mat- 
ter does not rest there, because the theory is not only in direct opposition to 
the clear opinion expressed by Lord Westbury in Pitt v. Pitt, but appears to 
their Lordships to be at variance with the principles recognized by noble and 
learned Lords in Dolphin v. Robins,! andin Shaw v. Gould. It is true that in 
these cases, and especially in Dolphin v. Robins, there was ground for holding 
that the spouses had resorted to a foreign country and a foreign tribunal in 
order to escape from the law and the courts of their English domicile. But in 
both, the international principle, upon which jurisdiction to dissolve a marriage 
depends, was considered and discussed; and the arguments addressed to their 
Lordships in favor of matrimonial domicile appear to them to run counter to 
the whole tenor of the observations which were made by noble and learned 
Lords in these cases. In Dolphin v. Robins, Lord Cranworth stated that “it 
must be taken now as clearly established that the Scotch court has no power to 
dissolve an English marriage, where, as in this case, the parties are not really 
domiciled in Scotland, but have only gone there for such a time as, according 
to the doctrine of the Scotch courts, gives them jurisdiction in the matter.” 
In Shaw v. Shaw, the dicta of noble and learned Lords upon the point raised 
in this appeal was even more emphatic. Lords Cranworth and Westbury ex- 
pressed their entire approval of the doctrine laid down by Huber and Roden- 
burg in those passages which have already been cited. Their lordships did 
not go the length of saying that the courts of no other country could divorce 
spouses who were domiciled in England; but they held that the courts of 
England were not bound, by any principle of international law, to recognize as 
effectual the decree of a foreign court divorcing spouses, who, at its date, had 
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their domicile in England. The other noble and learned Lords who took part. 
in the decision of Shaw v. Gould, were Lords Chelmsford and Colonsay. Lord 
Chelmsford did not express any opinion upon the subject of matrimonial domi- 
cile. Lord Colonsay rested his judgment upon the fact that the spouses had 
resorted to Scotland for the very purpose of committing a fraud upon the law 
of their English domicile; but he indicated an opinion that, in the absence of 
such fraudulent purpose, they might have obtained a valid divorce in Scotland, 
after a residence in that country which was insufficient to change their domicile 
of succession. Their Lordships have in these circumstances, and upon these 
considerations, come to the conclusion that, according to international law, the 
domicile for the time being of the married pair affords the only true test of 
jurisdiction to dissolve their marriage. They concur, without reservation, in 
the views expressed by Lord Penzance in Wilson v. Wilson,! which were obvi- 
ously meant to refer, not to questions arising in regard to the mutual rights of 
married persons, but to jurisdiction in the matter of divorce: ‘It isthe strong 
inclination of my own opinion that the only fair and satisfactory rule to adopt 
on this matter of jurisdiction is to insist upon the parties in all cases referring 
their matrimonial differences to the courts of the country in which they are 
domiciled. Different communities have different views and laws respecting 
matrimonial obligation, and a different estimate of the causes which should 
justify divorce. It is both just and reasonable, therefore, that the differences 
of married people should be adjusted in accordance with the laws of the com- 
munity to which they belong, and dealt with by the tribunals which alone can 
administer those laws. An honest adherence to this principle, moreover, will 
preclude the scandal which arises when a man and woman are held to be man 
and wife in one country, and strangers in another.” 


Srarvine A Jury into A Verpict. — The well-known rule of the 
ancient English law was that a jury should have neither meat nor drink, 
fire nor candle, until they had returned a verdict. In the recent case 
of State Bank v. Kelly,* decided in the Supreme Court of South Caro- 
lina, it seems that this was attempted. The trial judge in his official 
statement of the case thus describes what he did:— 


I put them in charge of some constables the first night, und gave them an 
envelope with the usual instructions about bringing in a sealed verdict, and 
these instructions were not changed. Supper was furnished the first night, 
and breakfast next morning: and I then told the Deputy Sheriff, Mr. R. J. Scar- 
borough, to give them nothing more to eat, that they would never agree if we 
kept on giving them sumptuous meals every meal time. I did not intend that 
they should suffer for food or anything reasonable or proper for them to have, 
nor do I believe that they did suffer for one moment. I was informed after- 
wards that there was only one who stood out, and that the other eleven 
were delighted when the rations were stopped. I heard nothing more from the 
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jury, either directly or indirectly, till 4 o’clock p. m. of the second day, as above 
stated, and nothing at any time about their bemg hungry. Nor did Mr. Scar- 
borough, or anyone else, ask me to let the jury be fed after breakfast of the 
second day, when I told Mr. Scarborough to stop feeding them, as I have 
already stated. 


The Supreme Court of South Carolina very properly hold that a 
verdict to which a single juror — such was the case — had yielded his 
assent under duress of hunger, ought not to be permitted to stand. 


NEGLIGENCE: Master anp Servant — Liasitity oF Master To SEr- 
vanT FoR INJuR1Es THRovuGcH INcompeTeNcy oF FELLow-SeRVANT.— 
The rule that a master is not liable for damages for an injury inflicted 
by one of his servants upon another of them, engaged in the same gen- 
eral employment, has a well-known exception in the case where a 
master employs a servant who is not competent for the duties which he 
is required to perform, and where, by reason of this incompetency, 
another servant of the same master is injured. But this exception to 
the rule proceeds on the ground that the master, in selecting the ser- 
vant, or in maintaining an inspection over him, has himself been guilty 
of negligence or other fault. In other words, the effort of the law is to 
award damages only for the personal negligence of the master, and not 
merely for the negligence of the servant. In the case of Cameron v. 
New York &c. R. Co.,' the New York Court of Appeals was called upon 
to apply this principle, where it appeared that a servant, who was com- 
petent when employed, subsequently became habitually negligent, and 
his violation of his employer’s rules caused the death of a fellow- 
servant. The work of the negligent servant was of such a nature that, 
in the theory of the court, the employer had no opportunity to learn of 
his misconduct, and no such misconduct was reported by fellow- 
servants, who were under positive instructions to report all violations 
of the rules. It was held that the employer was not chargeable with 
negligence in failing to discover the servant’s habitual misconduct and 
in omitting to discharge him. At the time of the injury to the plaintiff 
the servant from whose incompetency it arose had been in the employ 
of the defendant for about four months; and the decision is hence 
tantamount to holding that the defendant would not, by a reasonable 
exercise of the care which the law puts upon a master for the protec- 
tion of his servants, have discovered the incompetency of this particular 
servant in that length of time. Neither the reasoning nor the conclu- 


140 N. E. Rep. 1. 


622 


30 AMERICAN LAW REVIEW. 


sion of the court is very satisfactory. The following extract from the 
opinion will show the reasons which satisfied the court that the defend- 
ant had maintained a reasonable inspection for the purpose of ascer- 
taining whether the servant was competent or not: — 


But how was the master in this case to know that Norton habitually vio- 
lated the rules for his own protection and that of his co-servants? His work 
was performed on freight trains running over a long line of railroad, with 
little, if any, opportunity for any officer or representative of the company to 
watch or observe him at any one point. He had sufficient ability and in- 
telligence to do his work, and his omissions of duty were purely willful or 
thoughtless. It would be manifestly unreasonable and unjust, under such cir- 
cumstances, to impute negligence to this defendant for the sole reason that 
curing four months it failed to detect his delinquencies. The defendant had 
given him, by its rules, plain and simple instructions to govern his conduct 
with respect to the switches, and there was no reason to suspect that they 
would be disregarded, since it was quite as convenient for him to obey as to 
violate them. Moreover, it had in these same rules invited and requested all 
of his co-servants to make prompt reports to the company of any neglect or 
disobedience to the rules on his part, and no complaint had been made. It 
was reasonable to assume that his co-employés, whose lives might be endan- 
gered by his neglect, would observe and report his omissions of duty, if any 
were observed; and, if they failed to observe any, how can it be said that the 
defendant itself was in fault for not discovering what his co-servants them- 
selves had not discovered? The negligent acts of Norton took place while he 
was working on the same train, and in a like capacity, with the deceased. It 
is more reasonable to suppose that they were done in his presence, or under his 
observation, as to imply knowledge on the part of the defendant; and if it can 
be said that the deceased knew of these omissions of duty on the part of his 
fellow-brakeman, and failed to report them, he might be regarded as volun- 
tarily assuming the risks and dangers incident to his association in a common 
work with an incompetent co-servant. There is a manifest inconsistency in 
assuming that the officers or representatives of the defendant knew, or could 
have known, of Norton’s violation of the rules, and at the same time that the 
deceased did not. On the evidence in the case, it is true that the defendant’s 
servant was unfaithful, and that his want of care resulted in the death of the 
plaintiff's intestate. But the defendant cannot be made liable for his negligent 

act, unless it was at fault in selecting him for the work, which is not 
claimed, or in adopting such means as ordinary prudence and care would dic- 
tate to secure his fidelity, and I am unable to preceive what more it could have 


done, unless it employed other men to watch his conduct, and that would be 
plainly an unreasonable requirement. 


In reply to this reasoning — or rather to this want of reasoning — it 
may be suggested that every freight train has, or ought to have, a 
conductor ; that this conductor is, or ought to be, regarded in law as the 
representative and alter ego of the railroad company for the purpose of 
discovering the deficiencies of the men employed in the operation of 
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his particular freight train. And certainly where the negligence or 
incompetency of a brakeman employed on such a train may result in 
maiming or in killing a number of men, who, though occupying humble 
positions in life, have as good aright to live as a board of railway direc- 
tors or as judges of an appellate bench, the period of four months is 
not an unreasonable amount of time, as a mere matter of law, in which 
to allow a railroad company to ascertain the character and habits of 
such an employé; and it should seem that judges would so decide whose 
intellects are not warped into the habit of doing their thinking on the 
side of railroad corporations. 


One of the most important decisions pronounced by the Supreme 
Court of the United States at its last term was in the case of Brown v. 
Walker.1 Our readers have no doubt followed that case from the 
beginning; and therefore these comments may seem somewhat stale. 
In order to understand the scope of the decision we must get back to 
the Counselman case.? In that case Counselman declined to answer 
certain questions put to him by a Federal grand jury, respecting viola- 
tions of the Interstate Commerce Law. He was thereupon adjudged 
by the District Court of the United States, for the Northern District of 
Illinois, to be in contempt of court, and was committed to custody 
until he should answer the questions. He sued out a writ of habeas 
corpus in the Circuit Court of the United States, but was remanded to 
custody. From this decision an appeal was taken to the Supreme 
Court of the United States, and the decision was unanimously reversed 
in an opinion written by Mr. Justice Blatchford. The ground on 
which it was decided that Counselman could not claim the privilege 
created by the fifth amendment to the Federal constitution against 
self-incrimination, was that he was protected by section 860 of the 
Revised Statutes of the United States, which p.ovides that ‘‘ no plead- 
ing of a party, nor any discovery or evidence obtained from a party or 
witness, by means of a judicial proceeding in this or any foreign 
country, shall be given in evidence, or in any manner used against him 
or his property or estate, in any court of the United States, in any 
criminal proceeding, or for the enforcement of any penalty or forfei- 
ture.”? But the Supreme Court took the view that this did not remove 


1161 U.S. 591. 3 Re Counselman, 44 Fed. 268. 
2 Counselman v. Hitchcock, 142 U. S. 547. 
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the constitutional privilege of Counselman, for the reason that the 
protection of the statute was not as broad as that intended to be con- 
ferred by the constitution. ‘‘ It could not,’’ said Mr. Justice Blatch- 
ford, in giving the opinion of the court, ‘* prevent the obtaining and 
the use of witnesses and evidence which should be attributable directly 
to the testimony that he might give under compulsion, and on which he 
might be convicted, when otherwise, and if he had refused to answer, 
he could not possibly have been convicted.’? In other words, the 
court held that the constitutional privilege operated as a shield to the 
rogue so complete as to leave it within his privilege to withhold any 
testimony which he might think would afford a clue to a detective 
whereby he might be discovered to have committed some other crime. 
In order to do away with the effect of this decision, which practically 
nullified that provision of the interstate commerce law against dis- 
crimination, and allowed common carriers to build up one shipper and 
destroy another, Congress immediately passed an act providing that 
‘*no person shall be excused from attending and testifying, or from 
producing books, papers, tariffs, contracts, agreements, and docu- 
ments before the Interstate Commerce Commission, or in obedience to 
the subpoena of the commission, on the ground or for the reason that 
the testimony or evidence, documentary or otherwise, required of him, 
might tend to criminate him or subject him to a penalty or forfeiture ; 
but no person shall be prosecuted or subjected to any penalty or 
forfeiture for or on account of any transaction, matter or thing, 
concerning which he may testify, or produce evidence, documentary 
or otherwise, before said commission or in obedience to its sub- 
poena, or the subpoena of either of them, or in any such case or 
proceeding.’’?! With this statute in force, a witness named Brown 
was interrogated before a Federal grand jury as to whether a 
certain railway company had paid a certain coal company any 
rebates, and he declined to answer the questions, on the ground of his 
constitutional privilege against self-incrimination. He was thereupon 
adjudged guilty of contempt, ordered to pay a fine and to stand com- 
mitted until he should answer the questions. He sued out a writ of 
habeas corpus in the Federal Circuit Court, and that court discharged 
the writ and remanded him to custody.? From that decision the pres- 
ent appeal was prosecuted to the Supreme Court of the United States, 
and the case there stands under the same designation of Brown v. 
Walker.® A divided court, five judges against four, hold that the pro- 


1 Act Cong. Feb. 2, 1898, Chap. 2 Brown v. Walker, 70 Fed. 46. 
93; 27 U.S. Stat. 443. 5 161 U. S. 591. 
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tection of the statute is as ample as that intended to be conferred by 
the constitution, and that the witness consequently could not claim the 
privilege of refusing to answer the questions. The opinion of the court, 
which is a very clear and learned one, is written by Mr. Justice Brown, 
and there are two dissenting opinions ; the first is written by Mr. Justice 
Shiras, and concurred in by Mr. Justice Gray and Mr. Justice White ; 
and the second is written by Mr. Justice Field for himself alone. The 
decision is one the importance of which cannot be overestimated. It 
is becoming too apparent that there is too much constitutional law in 
the United States for the benefit of rogues and criminals. The fifth 
amendment to the constitution should, of course, receive a fair and 
reasonable construction; but the extreme solicitude of a certain school 
of judges to extend it to the most fanciful lengths does not present an 
edifying spectacle. It is fairly to be observed that the privilege against 
self-incrimination, which exists in the English law, and which is em- 
bodied in all American constitutions, was a protest against that dis- 
grace of the Roman law which still obtains in China and other semi- 
barbarous countries, of compelling criminals to confess their real or 
supposed guilt, by torture. Itis said by Macaulay that the last prisoner 
was put to torture in the tower of London, in the year 1640, the very 
year in which the celebrated Long Parliament met; though James II, 
when Duke of York and Governor of Scotland, tortured prisoners under 
his own eyes at a later day. 

In a proper conception of government criminal prosecutions should 
be regarded as in the nature of parental correction; and the govern- 
ment should have the same right to a disclosure of the real truth from 
one of its citizens accused of crime, which a father has to a disclosure 
of the truth from his own child. The Anglo-American conception of 
the sacred right of criminals to conceal their crimes does not obtain 
anywhere upon the continent of Europe; and it cannot be said that 
private rights are not as secure in Germany and in France as in England 
or the United States. It is a curious public policy in which the govern- 
ment enters into a league with criminals and places in its fundamental 
laws solemn guaranties for their protection, and under which the judges 
who administer those laws manifest such zeal in favor of extending the 
protection thus created. 

It is to be greatly regretted that the court was not unanimous in this 
case. As itis, the effect of the decision will be very important in favor 
of public rights, and there will be fewer violations of the Interstate 
Commerce Law; less rebates to favored shippers, members of rings in 
which the managers of railroad companies are corruptly concerned. 

VOL. XXX. 40 
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ConstituTionAL Law: Osiication or Contracts — VALIDITY oF 
Sratutes Consotipation oF CompetinG Rartway Lines.— 
Our learned readers will recall the prediction advanced by Mr. Russell 
in his very able paper on the Dartmouth College Case, at page 348 of 
our last number, where, after stating the doctrine of the Michigan Rail- 
road Commission Case,! and also of the so-called Chicago Lake Front 
Case,” he uses this language: ‘‘ It is quite apparent, I repeat, that the 
court will always nominally adhere to the doctrine of the College case, 
and yet that they will not apply it to cases like the last two above, 
where the result would be unreasonable from the point of view of the 
general public.’ Since that admirable paper was written and pub- 
lished, the Supreme Court of the United States have rendered, though 
not without the dissent of two justices, a decision which seems to 
vindicate the prediction of the learned essayist. ‘The Great Northern 
Railway Co. had, under its charter, the amplest power to consolidate 
with other railroad companies. With this charter privilege in existence, 
the legislature of Minnesota passed an act to prevent the consolidation 
of parallel and competing railroads. The Northern Pacific Railway 
being in the hands of a receiver, a scheme of reorganization was pro- 
jected, by which one-half of the stock of the reorganized company 
should be turned over to the stockholders of the Great Northern Rail- 
way Co., and by which, in return, the Great Northern Railway Co. 
should guarantee the bonds of the reorganized Northern Pacific Rail- 
way Co.; and there were provisions for the joint use of the rolling 
stock, joint traffic arrangements, etc. The plain object of the scheme 
was for the Great Northern Railway Co. to absorb the Northern Pacific 
Railway Co., and for the two roads, substantially parallel, and other- 
wise competing, thenceforth to be operated under one management and 
substantially as one system. Upon a bill filed by a stockholder in the 
Great Northern Railway Co., in the Circuit Court of the United States, 
to enjoin this consolidation as being ultra vires in consequence of the 
prohibition of the Minnesota statute, there was a decision denying the 
injunction and dismissing the bill. From this decision an appeal was 
taken to the Supreme Court of the United States, where the decision is 
reversed in a very learned and able opinion written by Mr. Justice 
Brown, — Mr. Justice Field and Mr. Justice Brewer dissenting. As 
no dissenting opinion is published, we are left to conjecture that the 


1 Newton v. Commissioners, 100 U. 
S. 548. 

2 Illinois Central R. Co. v. Tlinois, 
146 U. S. 387. 


3 Pearsall v. Great Northern R. Co., 
73 Fed. R. 933. 
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ground of the dissent is that the privilege conferred by the legislature 
upon the Great Northern Railway Co. of consolidating with other 
railroads is to be presumed to have been part of the consideration upon 
which the co-adventurers accepted the charter and proceeded to invest 
their money under it; and consequently that they were protected in 
the enjoyment of that privilege by the constitution of the United 
States: a position which it is to be confessed is not without force, if 
the doctrine of the Dartmouth College decision is to be adhered to. 
But it may be justly said that the present decision does not involve as 
great an inroad upon the Dartmouth College case as did the decision 
in the Chicago Lake Front Case,! in which the opinion of the court was 
rendered by Mr. Justice Field, who now dissents. The opinion of the 
court in the case under comment,? is certainly a very instructive review 
of the doctrine of the Dartmouth College case. It is a very fine illus- 
tration of the high-grade work which Mr. Justice Brown is doing,— 
work which, in our deliberate judgment, stamps him as one of the 
greatest lawyers that has ever sat in that court. What the court 
actually held is thus formulated by him in the concluding paragraph of 
its opinion: ‘* In conclusion, we hold that where, by a railway charter, 
a general power is given to consolidate with, purchase, lease or acquire 
the stock of other roads, which has remained unexecuted, it is within 
the competency of the legislature to declare, by subsequent acts, that 
this power shall not extend to the purchase, lease or consolidation with 
parallel or competing lines.’’* In another part of the opinion, the 
ground of the decision is stated in another way by the learned Justice, 
thus: ‘‘ But where the charter authorizes the company in sweeping 
terms to do certain things which are unnecessary to the main object of 
the grant, and not directly and immediately within the contemplation 
of the parties thereto, the power so conferred, so long as it is unexe- 
cuted, is within the control of the legislature and may be treated as a 
license, and may be revoked, if a possible exercise of such power is 
found to conflict with the interests of the public.’’4 The court also 
finds support for their view in the well-known doctrine that grants to 
corporations are to be construed favorably to the public, saying: ‘* We 
think the general doctrine, requiring grants to corporations to be con- 
strued favorably to the public, where there is a reasonable doubt as to 
the extent of the privilege conferred, may properly be invoked to declare 


1 Tllinois Central R. Co. v. Illinois, 3 Pearsall v. Great Northern R. Co., 
146 U. S. 387. 161 U. S. 646, 677. 

2 Pearsall v. Great Northern R. Co., 4 Ibid., 673-674. 
161 U. S. 646. 


628 30 AMERICAN LAW REVIEW. 


that such privileges shall not be used to the detriment of the public.’’! 
Mr. Justice Brown does not dismiss the subject without a paragraph 
upon the obvious evils of what are termed monopolies, and upon the 
right of the public to protect themselves against them. He says: 
‘* Whether the consolidation of competing lines will necessarily result 
in an increase of rates, or whether such consolidation has generally 
resulted in a detriment to the public, is beside the question. Whether 
it has that effect or not, it certainly puts it in the power of the consoli- 
dated corporation to give it that effect—in short, puts the public at 
the mercy of the corporation. There is and has been, for the past three 
hundred years, both in England and in this country, a popular prejudice 
against monopolies in general, which has found expression in innumer- 
able acts of legislation. We cannot say that such prejudice is not 
well founded. It is a matter upon which the legislature is entitled to 
pass judgment. As least there is sufficient doubt of the propriety of 
such monopolies to authorize the legislature, which may be presumed 
to represent the views of the public, to say that it will not tolerate 
them unless the power to establish them be conferred by clear and ex- 
plicit language. While, in particular cases, two railways, by consoli- 
dating their interests under a single management, may have been able 
to so far reduce the expenses of administration as to give their cus- 
tomers the benefit of a lower tariff, the logical effect of all monopolies 
is an increase of price of the thing produced, whether it be merchandise 
or transportation. Owing to the greater speed and cheapness of the 
service performed by them, railways become necessarily monopolists 
of all traffic along their lines; but the general sentiment of the public 
declares that such monopolies must be limited to the necessities of the 
case, and rebels against the attempt of one road to control all traffic 
between terminal points, also connected by a competing line. There 
are, moreover, thought to be other dangers to the moral sense of the 
community incident tosuch great aggregations of wealth, which though 
indirect, are even more insidious in their influence, and such as have 
awakened feelings of hostility which have not failed to find expression 
in legislative acts.’’? The opinion is carefully guarded, and the court 
are evidently solicitous that the case should not be quoted as holding 
more than what the court really decides. Itis substantially conceded 
that if the consolidation with the parallel line had actually taken 
place under the power given in the charter, prior to the enactment of 
the statute prohibiting such consolidation, it would not be allowed to 
operate so as to disrupt the consolidation previously made. It is also 
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conceded that the legislature may grant exclusive privileges for limited 
periods, for the purpose of inducing men to engage in public enter- 
prises, such as furnishing municipalities with bridges, with gas, with 
water, and with other public utilities. Nor does the court express an 
opinion upon the question whether the legislature could wholly revoke 
the power it had given to this company to extend its system by the 
construction or purchase of branch lines or feeders.! 


ConpiT1onaL Parpons: PrisoNERS FROM THE STATE.— 
Unless we are mistaken the power to pardon generally is held to 
include the power to pardon conditionally,— generally on the condition 
of good behavoir. In Ex parte Hawkins,? the question was made 


whether the statute authorizing the governor to grant pardons on con- 
dition that the person pardoned left the State not to return to it, was 
not in conflict with a provision of the statute of the State that no person 
should be exiled from the State. 
decided in the negative. 


The Supreme Court of Arkansas 


1It is to be observed that, in 
another decision rendered at the 
same time, in which the opinion was 
written by Mr. Justice Brown, and 
in which the decision was unani- 
mous, except that Mr. Justice Brewer 
and Mr. Justice White concurred in 
the result merely,— the same doctrine 
was affirmed with reference to an 
attempted consolidation between the 
Louisville and Nashville R. Co., and the 
Chesapeake, Ohio and Southwestern 


R. Co.,— the court holding in the first 
place that no power of consolidation 
existed under the charters of these two 
companies; but that if it had existed, 
the prohibition in Section 201 of the 
constitution of Kentucky, of 1891, 
was a legitimate exercise of the police 
power of the State, and forbade the 
consolidation, at least so far as the 
power of consolidating remained un- 
executed. 
2 33 S. W. Rep. 106. 
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THE IMPORTANT QUESTION OF THE PEDIGREE OF DANIEL 
WEBSTER. 


To the Editors of the American Law Review: 


I see from pages 428 and 429, copy May-June, 1896, that you would have your 
readers think that Daniel Webster was descended from John Webster, who 
came from Ipswich, England, to Ipswich, in New England; this I believe is 
error, and beg to submit that: — 

The origin of a family is often a subject of contusion, and the Websters, who 
settled in Hampton, Stevenstown, later Salisbury, and in Kingston, have been 
discussed by their descendants or others apparently interested. The question 
in this instance has been, did these Websters descend from John Webster, who 
came from Ipswich, County Suffolk, England, to Ipswich, in New England, in 
1635, or did they descend from Thomas Webster, who was bsptized at Ormesby, 
County Norfolk, England, 20th Nov., 1631, and who came to this country with 
his widowed mother, Margery Webster, and settled in Hampton. 

It appears from a family tree of the Websters, to be found in N. E. Hist. and 
Gen. Reg.,! that a Thomas Webster, son of John Webster of Ipswich, settled 
in Hampton, date not given, married 24 November, 1657, Sarah Brewer, and 
died 5 Jan., 1715, aged 83 years. The compiler of this tree throws grave 
doubts on the correctness of his position in this: ‘‘ Without being able to scttle 
the point with certainty, on the authority of Mr. Lancaster in his History of 
Gilmanton, however, we begin with John and then rely on the Hampton 
records.’’ In genealogies of some of the descendants of John Webster of 
Ipswich, Mass., in 1635, by Lapham & Webster, 1884, is the following, in which 
both appear to agree: “‘ John Webster came from Ipswich, Suffolk County, iu 
England, to Ipswich, Mass., where he was made a free man in 1635, He died 
soon after coming here, leaving four sons and four daughters. The family sub- 
sequently moved to Newbury. Names of the sons, John, Stephen, Israel, and 
Nathan.’ The name Thomas does not appear on the list of his children. On 
the other hand, in the Works of Webster it appears: ‘‘ Thomas Webster, the 
remotest ancestor who can be traced, was settled in Hampton, on the coast of 
New Hampshire, as early as 1636, sixteen years after the landing at Plymouth 
and six years after the arrival of Gov. Winthrop in Massachusetts Bay.” 

And again Lyman on the Websters: ‘‘ The ancestral line of the Webster 
family extended back in authentic records to the early part of the seventeenth 
century. Thomas Webster, born about 1632, emigrated to this country from 
Norfolk, England, in the year 1656, and settledin Hampton, in New Hampshire, 


1 Vol. II, pp. 101, 102. 
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where soon after his arrival, he was united in marriage to Sarah Brewer, by 
whom he had five sons and three daughters.”’ This statement is confirmed in 
amore authentic form in Vol. VIII, p. 234, N. E. Gen. Reg., from which the 
following is quoted:— 

“Thomas Webster, the first of Hampton, is made one of several children of 
John of Ipswich, on the authority of Lancaster’s History of Gilmanton. This 
isanerror. In the genealogies of the Hampton families it was set down asa 
probable fact that Deacon William Godfrey’s wife Margery, was a widow 
Webster, and the mother of Thomas, for the following reasons: from records 
at Salem it appearing that he was a son-in-law of the said William Godfrey.} 
This conjecture has been confirmed by recent researches in England by Mr. 
Somberby from extracts taken at Ormesby, County of Norfolk, St. Michael 
Parish Reg., from whence came some of the early Hampton settlers, Webster 
and others. Among the baptisms are three children of Thomas and Margery 
Webster: Thomas, baptized 20 Nov., 1631; John, baptized 22 Sept., 1633; 
buried 1 Nov., 1633; Thomas, baptized Ist Aug., 1634; buried 3d Aug., 1634. 

‘‘ Thomas Webster was buried 30 April, 1634; this appears to have been the 
father of the Thomas who came to this country with the widow Margery Web- 
ster, as the other two burials each say son of Thomas, and this simply Thomas 
Webster. 

“Tf this be correctly arranged, it would appear that the widow was induced 
by the death of her husband to name a second son after him, while the first 
was living, which is very rarely done. It seems the second Thomas died the 
same day he was christened; and this may be the cause of his being so named. 

“The next notice of Margery Webster is in Watertown, as Margery Godfrey, 
wife of William. Two children are here recorded, Isaac, born 15 April, 1639; 
Sarah, born 15 May, 1642. There were also two others, Deborah, born 1645 (?), 
and John, the eldest, must have been born 1636 or 1637. 

‘*Her second husband, Deacon Wm. Godfrey, bought a house in Hampton 
(of Sam’l Getchell of Salisbury) in 1648, and he died 25 March, 1671, at 
Hampton, probably 60 years old or upwards. 

‘Now a second time a widow, Margery Godfrey, married a third husband, 
John Marrian, 14 Sept., 1671, and she died at Hampton, 2 May, 1687, aged 78. 

* Beyond all question she was the mother of Thomas Webster, baptized at 
Ormesby, 20 Nov., 1631, who married Sarah Brewer, 2 Nov., 1657, and died at 
Mampton, 5 Jan, 1715, aged 83, as the record has it, 83 years, 1 month and 16 
days after baptism. 

Thomas Webster married Sarah Brewer, 2 Nov., 1657. The date of her 
death does not appear of record. She was living in Hampton in 1699. 

In the History or Watertown: ‘‘ William Godfrey admitted freeman May 13, 
1640; moved to Hampton, Oct. 17, 1653; William Godfrey and wife, Margery, 
late of Watertown, sold to Robert Sanderson, of Watertown, six and one-half 
acres of land, bought of Hugh Mason and to him granted by the town.”’ 

This evidence certainly establishes an early advent to this country of 
Thomas Webster from Ormesby. According to Lyman it was in 1636; accord- 
ing to the births of the Godfrey children, of whom the widow, Margery Web- 
ster, was the mother, Isaac was born in 1639, and had an older brother, John, 


1 Vol. VI., p. 339, Gen. Reg. 
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probably born in 1636 or 1637. The former is known to have been born in this 
country; the birthplace of the latter is not given, nor is the date of the mar- 
riage of the widow, Margery Webster, to William Godfrey, but, however this 
may be, it tends to prove that Lyman may be correct in his assumption, for 
which he furnishes no evidence. The purchase of the house in Salisbury, 
1648, by William Godfrey from Samuel Getshell, is an error in this respect; 
that it must have been Stevenson, or more likely Hampton, because it was not 
until 1768, when Captain John Webster, the grandson of Thomas Webster, 
obtained the act of incorporation under the name of Salisbury. This purchase 
would fix that Thomas Webster was then in that town with his mother, Mar- 
gery Webster Godfrey, and his step-father, William Godfrey, but not his 
arrival in the town, which might have been some years prior to that date. 

It will be noted that in Vol. VI., p. 339, Gen. Reg., Thomas Webster ap- 
pears of record as a son-in-law of William Godfrey. This should not affect 
the true relation because of the use and application of the term son-in-law, 
but, on the contrary, should confirm the relation, because of the English prac- 
tice then in vogue, where the use of the term son-in-law means precisely what 
the term step-son here and now means. Charles Dickens uses the term, as 
mentioned throughout his works, son-in-law for step-son. 

Mary Brewer, who married Thomas Webster, was the daughter of Thomas 
Brewer, who went with the pilgrims to Holland; while there a colleague, Will- 
iam Brewster, published a grammar of the English language and some other 
books which were ‘‘ vented underhand ” in England, and it was asked in 1619 
that he be delivered up. One Anglice, a deputy sheriff, was deputed to do this 
by the Dutch authorities; the English embassador communicated the arrest to 
his government, but later explained that the drunken “ Schout”’ had arrested 
Thomas Brewer and that the longed for Thomas Brewster had disappeared 
with all his effects. 

Thomas Brewer was one of seventy adventurers who furnished funds to the 
pilgrims; they equipped the Fortune and supplied the colony until 1827, when 
the pilgrims settled with them, at this time the number of the adventurers had 
decreased to forty-two. Thus it would seem that the maternal ancestor of 
Daniel Webster contributed to make the prosperity of the pilgrims possible.) 
It isclaimed that Brewer subsequently came with the Ipswich colony, was in 
Roxbury, then went to Hampton in New Hampshire, where he enjoyed the dis- 
tinction of the title “‘ the good old man.”’ 

The sons of Thomas and Sarah Brewer Webster were Thomas, Jr., Ebenezer, 
Isaac and John. The second son, Ebenezer, born 1 Aug., 1667, died 1 Feb., 
1736, at Kingston; he was the father of Ebenezer, born 10 October, 1714, who 
married Susannah Batchelder; of this marriage there was issue born 22 April, 
1739, a son named Ebenezer, who settled in Salisbury, distinguished himself in 
the French and Indian wars, and in the Revolution, with the title of captain. 
He married Abigail Eastman and died in 1806. He was the father of the dis- 
tinguished and famous lawyers Ezekiel Webster, born 1780, died in 1829, and 
Daniel Webster, born January 18th, 1782, died October 24th, 1852. For these 
reasons I dispute the descent of Daniel Webster to John Webster of Ipswich, 
yet do not deny but that there might have been some relationship between the 
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Thomas of Ormesby and the John of Ipswich in England, living, as they did, in 
adjoining counties, although this is a mere presumption. 
Very truly, 


PRENTISS WEBSTER. 
LowELL, Mass. 


PROF. IRVING BROWNE SETS HIMSELF RIGHT. 


To the Editors of the American Law Review: 


I was quite amazed to see in the last number of the REview more than a page 
of its valuable space devoted to an attempt to “ set right ’’ the writer of these 
lines. I value the attempt as an advertisement, but it seems to me that the 
matter in question was not worth it, and that the grievance of the gentleman 
from Texas is wholly attributable to his hasty reading. Hesays: ‘‘ Mr. Browne, 
after stating the case, said it was held,” etc. Mr. Browne said nothing of the 
kind. The offending paragraph, as copied by you from the London Law Journal, 
was thus prefaced: ‘‘ The most amusing case of proximate cause of injury since 
the Squib case is reported from Texas as follows,”’ and then followed the para- 
graph in question in quotation marks. It had floated to me in some legal peri- 
odical, whence derived I know not, but probably from the Southwestern 
Reporter. Let me add, for the easing of your correspondent’s perturbed spirit, 
that so intent was I on the novel and amusing circumstances of the case, that I 
did not discover the want of logic in the decision, nor dream of criticising it. 
Ihope you will print this explanation, for I may desire to visit Texas one of 
these days, and it would make me nervous to think of meeting your correspond- 
ent in his present frame of mind. 

As to the gleeful editorial comments of the REVIEw on this important occasion, 
let me add that I know I frequently ‘‘ nod’ and ‘‘ wink ’? — never when read- 
ing the REview, however; but Iam not so thin-skinned on the subject of “‘ eccen- 
tricities ’ as its editors seem to be; and I even hope I have some; but on this 
occasion the editorial crowing seems premature. I have praised the REVIEw 
and the works of its accomplished editors for years all over the world, in terms 
that might seem to strangers extravagant, but have always endeavored to 
temper them with honest criticism — in which I do not appear to have been 
alone — but the writers in question, like other spoiled darlings, seem impatient 
of correction and greedy for more praise! 

Let me remind my friends and brethren, in words probably not familiar to 
them, ‘‘ Woe unto you when all men shall speak well of you! ”” 

Very respectfully and deprecatingly, 


IRVING BROWNE. 
BuFFALo, June 11, 1896. 
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RUSSELL ON CRIMES. SIXTH ENGLISH EDITION.— A Treatise on Crimes and Misde- 
meanors., By Sir WM. OLDWALL RUSSELL, Knt. Late Chief Justice of Bengal. In Three 
Volumes. Vol.1. Sixth edition. By HoRacE SMITH, Bencher of the Inner Temple, 
Metropolitan Magistrate, Editor of ‘‘ Addison on Contracts,” “ Addison on Torts,” 
“Roscoe’s Criminal Evidence,” etc., and A. P. PERCEVAL KEEP, M. A., of the Midland 
Circuit, Barrister at Law. London: Stevens and Sons, Limited, 119 and 120 Chancery 
Lane; Sweet and Maxwell, Limited, 3 Chancery Lane; Boston, U. 8. A.: Little, Brown 
and Company, Law Publishers and Booksellers. 1896. pp. 3116 in all. Large 8vo. 
Price, $22.50 net, $23.50 delivered. 

The first edition of this work was published in.1819; the second in 1826; the 
third in 1843; the fourth in 1865; and the fifth in 1877. The first three editions 
were each in two volumes, and the last three editions in three volumes each. 
There have been nine American editions, the first in 1826 and the last in 1877, 
the intervals between the successive editions being about five years. 

It is hardly necessary to say that, during all these years, making more than 
three-quarters of a century, this has been and still remains the leading English 
work upon Crimes. It is a full, complete and accurate statement of the English 
law of Crimes and Misdemeanors, with the single exception of the crime of high 
treason, which was not originally included in the plan of the work, and has not 
since beenincluded. The work contains all that is worth knowing, and all that 
is of practical use relating to the law of the subject in England. 

The judicious editing this work has had in its successive editions has been 
largely instrumental in its keeping its place of authority and pre-eminence in the 
law of Crimes, notwithstanding the great changes that have taken place both in 
the law itself and in its administration. The present edition in particular 
shows good editing. The editors have expunged superfluous matter in the text 
and have abbreviated where such a course seemed practicable. They have 
made some changes in the arrangement of the chapters so that the arrangement 
is according to their subject-matter, and not according to the exigencies of 
symmetry in the size of the volumes. ‘ A new departure has been taken in the 
introduction of notes affording (it is hoped) some guide to the sources from 
which information may be obtained as to the state of the law in America upon 
the particular subject treated of in the text. It cannot be doubted that, while 
the American lawyers and legi-lators have in the main derived their laws from 
English sources, yet English lawyers have constantly found that they may learn 
much from the expansion or moderation (as well as from the interpretation) of 
the law by the American courts and legislatures.”” They have found it impossi- 
ble, however, to do more than indicate the source from which interesting light 
may be obtained from the American law; and to this end they have referred 

often to Mr. Bishop’s Criminal law. ‘“‘ The American reader of ‘ Russell on 
Crimes’ will doubtless not be content to rely upon the notes without referring 
to Mr. Bishop’s book; and the editors wish to warn their English readers that 
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where that book is cited they should refer to the passage in Mr. Bishop’s book 
as well as to the cases in the note before adopting any decided opinion upon the 
American law. The high estimate which has been formed in America (as well as 
in England) of Mr. Bishop’s book has made it an authority upon American law; 
but resort must be had to the book itself before the reader of the notes to this 
edition of ‘Russell on Crimes’ can be assured that he has apprehended Mr, 
Bishop’s view upon the point in question. All that the editors have attempted 
to do is to indicate some of the sources of information from which an American 
or English reader may derive assistance upon points where the English and 
American law appear to bein any degree at variance. To have attempted more 
than this—to have incorporated the American law with the text, or even to 
have discussed the American law in detail in the notes— would have produced 
nothing but confusion, unless the whole scheme and character of the work were 
to be entirely altered.”’ 

The work is divided into five books, of which the first two are contained in 
the first volume, namely: Book I, Of Persons Capable of Committing Crimes, of 
Principals and Accessories, and of Indictable Offences. Book II, Of Offences 
principally affecting the Government, the Public Peace, or the Public Rights. — 

The second volume comprises Book III, Of Offences against Property, Public 
and Private. The third volume comprises Book IV, Of Offences against the 
Persons or Individuals, and Book V, Of Evidence. 

There are in all over three thousand pages in this work, and the pages are 
large. Over eleven thousand cases are cited, 


MARKETABLE TITLE to Real Estate, being also a Treatise on the Rights and Remedies of 
Vendors and Purchasers of Defective Titles. Including the Law of Covenants for 
Title, the Doctrine of Specific Performance, and other Kindred Subjects. By CHapP- 
MAN W. MAUPIN, of the Washington, D. C., Bar. New York: Baker, Voorhis & Com- 
pany. 1896. pp. Ixvil, and 850. Price, $6.50 net. 

This is a treatise on the rights and remedies of vendors and purchasers of 
defective titles to real property. As the author states it in his preface: “‘ This 
work is a treatise on the law of title to real property, as that law is applied 
between vendor and purchaser. The material which composes it has been 
drawn principally from cases that have arisen between the buyer and seller of 
lands, and not from decisions in ejectment, or other possessory actions, 
though of course these latter cases have been availed of whenever they supply 
principles which affect the rights of the vendor or purchaser with respect to 
the title that is to be conveyed. The work is, therefore, in no respect a treat- 
ise upon real property, real property tenures, nor titles to real estate, in the 
sense in which this last term is commonly used, but is, instead, a collation of 
the laws and decisions which govern the right of both parties with respect to 
the title, and prescribe the remedies of the purchaser; precautionary, where it 
is anticipated that the title may prove defective, and compensatory, where it 
has proven to be so. Therefore, what circumstances will entitle a vendee to 
protection as a bona fide purchaser for value without notice, or will sustain 
his title in ejectment, or will support his bill to remove a cloud from the title, 
have not been made the subject of separate and independent treatment in 
this work, and have been considered only so far as they have served to illus- 
trate some principle of the law of defective titles, as applied between vendor 
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and purchaser.’’ The author divides his work into two books, the first of 
which treats Of Remedies in Afirmance of the Contract of Sale, the principal 
subdivisions of which relate to Affirmance by Proceedings at Law; Proceedings 
at Law while the Contract is executory; Proceedings at Law after the Contract 
has been executed, such as Actions for Covenants broken; and Affirmance of 
the Contract by Proceedings in Equity. Book II treats Of Remedies in Rescission, 
or Disaffirmance of the Contract of Sale; and the principal subdivisions of this 
title are, Virtual Rescission of the Contract by Proceedings at Law, first, where 
the contract is executory, and second, after the contract has been executed; 
Rescission by Proceedings in Equity, first, where the contract is executory, and 
second, after the contract has been executed. 

It will be seen by this statement of the general plan of the work that it is 
systematically arranged; and this fact alone leads one to look for an orderly 
arrangement of the lesser subdivisions of the work, such as the chapters, of 
which there are in all thirty-five; of the sections, of which there are three 
hundred and forty-eight; and further still of the paragraphs which make up 
the sections, and of the sentences that make-up the paragraphs. In short the 
quality of mind in an author which leads him to make an orderly general plan 
of his work, leads him to arrange every part of it with the same regard to 
method. An author who makes a jumble of his general plan will most likely 
make a jumble of his work all through. 

Upon examination of the book before us we are satisfied that the logic of the 
author’s mind permeates every part of his work. It is a carefully written 
treatise upon one branch of the law of real property, and this branch is an 
important one. That the treatise is confined to the consideration of one topic 
and that not the broadest in the law of Real Property, makes it of greatly 
more value to the profession, than any volume or any two volumes could be, 
that should attempt to cover the whole or any considerable part of this law. 
The profession at this day does not want a legal treatise that runs all over a 
great legal subject, and necessarily is limited to general proportions, with a 
meager smattering of decisions in support of them; especially if the general 
propositions are gathered from other text-books, and the cases as well, perhaps. 
We have had enough of such books. The book before us is not of this kind. 
It was written from a study of the cases, and well written, too. 

The number of cases cited is upwards of five thousand. The author dedicates 
his work to the Honorable Edward C. Burke, late Judge of the Court of Appeals 
of the State of Virginia, whom we know as a verv learned man in the law, and 
still an enthusiastic student of the science. 


AMERICAN PROBATE REPORTS.— Containing recent Cases of General Interest and Value 
decided in the Highest Courts of the Several States, on Points of Probate Law, with 
Notes and References, and a General Index-Digest to the 8 volumes. By A. A. GREEN- 
HOOT, of New the York Bar. Vol.8. New York: Baker, Voorhis & Company. 18596. 
pp. xxvil, and 730, Price, $5.50 net. 

This volume is a continuation of a very valuable series of reports collecting 
the cases decided in all the State and Federal courts relating to matters of Pro- 
bate Law, such as the Powers, Duties and Liabilities of Executors, Adminis- 
trators, Guardians and Testamentary Trustees —including Investments, Col- 
lection of Debts, Compounding Claims, Continuing Business; Foreign and 
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yncillary Administration; Testamentary Capacity; Formalities of Execution 
and Revocation of Wills; Devises, and their Construction; Legacies, their 
Vesting Payment, Abatement, Satisfaction and Ademption. Probate of Wills 
and Codicils; Foreign Probate; Lost Wills. Adoption and Legitimation of 
Children, Advancements, Evidence, Powers, Perpetuities, Trusts, etc. 

The editor’s notes are an important feature of these reports. Muny of these 
notes occupy several pages each, and cite a great number of earlier decisions. 
Some of them are very properly quite short, occupying only a few lines. But 
whether short or long the notes seem to be adequate for the occasion, and well 
constructed. 

The subjects treated in the Monographic Notes in this volume are as fol- 
lows: — 


Legitimation of child by marriage of parent. 

Revocation of will by mutilation. 

Revocat on of will by alienation. 

Revocation of will by codicil. 

Exclusion of heir. 

Jurisdiction to grant administration. 

Time of granting administration. 

Allowance to family. 

Contracts by executors and administrators. 

Actions and judgments against executors and administrators. 
Children as word of purchase or limitation. 

Advancements. 

Testamentary character of instruments. 

Adopted child as descendant. 

Gift of income as gift of the property. 

Children omitted from will. 

Funeral expenses and medical attendance of married women. 
Different administrations on the same estate. 

Distribution in ancillary administration. 

Effect of foreign judgment against administrator. 


These reports will be found of great use to judges and lawyers who have to 
consider subjects to which the decisions here collected relate. It is a very great 
convenience to have the cases relating to any great branch of the law collected 
in a series of reports, supplemented by adequate annotations. 


RULING CASES.— Arranged, annotated and edited by ROBERT CAMPBELL, M. A., of Lin- 
coln’s Inn, Barrister-at-Law, Advocate of the Scotch Bar, and late Fellow of Trinity 
Hall, Cambridge. Assisted by other Members of the Bar. With American Notes by 
IRVING BROWNE, formerly editor of the American Reports and the Albany Law Jour- 
nal. Vols. I-VII. London: Stevens and Sons, Limited. Boston, U.S. A.: The Boston 
Book Co., Law Publishers and Booksellers. 1894-1896. Price per volume, $5.50 net, or 
$5.75 delivered. 


This is a series of reports of leading English cases arranged by topics, 
which, when completed in about twenty-five volumes, will include all the prin- 
cipal titles of the law. Seven volumes have now been published, and these are 
sufficient to show the excellence of the plan and of its execution. The arrange- 
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ment of a series of leading cases by topics has the great advantage of bringing 
the cases upon any one subject together in one volume, so that the practicing 
lawyer can take the collection home with him to study, or into court for cita- 
tion; and the law can thus easily be seen and shown to the court. 

The plan of arrangement of each subject is to state the title of it, and if it is 

an important one, to divide it into several sections with appropriate sub-titles; 
then to state the first rule followed by the cases which make the rule. Each 
division of the subject has its rule and its ruling cases. At the end of each 
division of the subject is a note by the English editor giving an abstract of 
other cases on the same point, and showing the development or limitation of 
the rule. The notes of the American editor follow, giving the American law 
and cases. 
* Take as an illustration of the plan the first title in the first volume on Aban- 
donment in Marine Insurance. The cases and notes under this heading are 
divided into five sections: I. Cases where Abandonment may be made and 
total loss claimed; II. Where Abandonment is necessary in order to claim 
total loss; III. Total loss without Abandonment; IV. Criterion of time in 
cases of Abandonment and total loss; V. Effect of Abandonment in transfer- 
ring rights. 

This title occupies one hundred and fifty-five pages, of which the English 
and American notes take up nearly thirty pages. Eleven leading cases are 
given in full, selected to illustrate the law of the several decisions of the 
subject. 

The subject of Abatement occupies twenty-eight pages. Acceleration nine 
pages, of which four are notes. Accident one hundred and sixty-five pages, 
giving eleven leading cases and many importantnotes. Accord and Satisfaction, 
one hundred and thirty-eight pages. Account, fifty-three pages. Accretion, 
forty pages. Accumulation, twenty-three pages. Action, two hundred and 
eighty pages in the first volume and eighteen in the second. 

In the second volume are two subjects of great importance. Administration 
and Agency. To the first named are devoted about two hundred pages, giving 
thirty leading cases in full. These are arranged in eight sections. Agency, 
which is illustrated by twenty-six leading cases arranged under nine sections, 
occupies two hundred and seventy-four pages. To each section there is both 
an English and an American note. Both of these subjects are dealt with ina 
comprehensive manner. 

The third volume presents the titles from Ancient Light to Banker both in- 
clusive. Other important titles are Annuity and Arbitration. Taking the last 
named subject for illustration, we find that it is divided into six sections: — 

I. Nature of arbitrator's authority; I]. Where the court will order a refer- 
ence; III. Execution of the award; IV. Requisites of a good award; V. Final- 
ily of the award; and VI. Setting aside award. Eighteen leading cases are 
given. 

Volume four is devoted to the three important subjects of Bankruptcy, Bill 
of Exchange including promissory note and cheque, and Bill of Lading. The 
second title develops the subject in five hundred and thirty-three pages. The 
Bills of Exchange Act of 1882 is given in full, as this is declaratory of the 
common law of England as expounded by the authorities of English law. 
The bill was drawn by Judge Chalmers and was enacted after it had been sub- 
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mitted to experts in this branch of the law, and after it had been finally settled 
by strong committees in Parliament, the committee of the Commons being 
presided over by Lord Herschell, and that of the Lords by Lord Bram- 
well. This act is embraced in forty-five pages. It is not only an ex- 
ceedingly important piece of legislation in itself, but it is important in its 
results inasmuch as it has proved in experience to be most beneficial. 
It may ultimately be almost as important in America as it now is 
in Eugland; for we know that the Commissioners of the several States 
on Uniformity of Laws have in preparation an Act intended for adoption by the 
legislatures of the American States, founded upon the English Act; and we 
venture the prediction that in a few years such an act will be quite generally 
adopted and will result in a substantial uniformity of law upon this important 
commercial subject throughout the country. In view of this fact, this v: lume 
giving the principal decisions which lie at the foundation of the act which is 
declaratory of the English law of the subject, as well as the important decis- 
ions made since this authoritative declaration of the law, becomes one of 
especial interest to the profession in America, and to our law makers as well. 

The principal cases on this subject are arranged under six sections, namely: — 

I. Nature and Construction of the Contract. II. Negotiation. Ill. Duties 
as to Presentment and Notice. IV. Discharge. V. Order of Liability amongst 
Parties to Bills. VI. Collateral and Consequential. Fifty-one cases are given 
in full, and the notes are quite important. The English notes cite two hundred 
and thirty additional cases on this subject; and the American notes about eight 
hundred cases. 

Volume five, which contains in all upwards of a thousand pages, covers 
(among other topics) Bill of Sale and Chattel Mortgages, Carriers, Certiorari, 
Charitable Trust, Charter Party, and Conflict of Laws. Under the first of these 
titles there are ten cases, commencing with Twyne’s Case decided by the Star 
Chamber in 1601 and followed by Cookson v. Swire, decided in 1884, in the 
House of Lords. There are several quite full notes by both the English and 
the American editor. Twyne’s Case, the ‘‘ leading case *’ at the foundation 
of the English and American decisions, is contrasted with the ‘‘ ruling case,”’ 
which best shows the modern English law of the subject. Other apposite 
English cases are abstracted at sufficient length to show their bearing, and the 
* ruling ’? American cases in different jurisdictions are cited. 

Volume six is wholly devoted to the subject of Contract. There are seventy- 
eight ruling cases arranged under eleven sections. About fourteen hundred 
English cases are c ted and about eleven hundred American. The notes of 
both editors are particularly full and important. 

Corporations is the leading title in volume seven. It occupies five hundred 
and thirty-three pages giving forty-one cases. Many of the notes, particularly 
those of the American editor, are full and of much practical value. 

This is the only series of English reports collected and arranged upon this 
or any similar plau. It has been shown by a careful count of the cases cited 
in the latest volumes of reports of the highest court in each State of the United 
States received in October, 1894, that the English reports were cited more 
frequently than those of any American State; and that the citations of the 
reports of the Supreme Court of the United States, exceeded but slightly the 
citations of the reports of the English courts. This shows that the State 
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courts throughout the country frequently turn to important decisions of the 
English courts for sound statements of the common law, and that such a col- 
lection of leading cases as that under review, must be of great value to any 
American lawyer. 

One thing that has received our unqualified commendation throughout these 
volumes is the manner of stating the “‘ Rules ’’ of law deduced from the cases. 
The statement is always brief, clear and accurate. It is something very dif- 
ferent from the ordinary head-note. It is a statement that may easily be 
remembered, and one that a lawyer who does remember it, may often be glad 
that he has it in mind. 

The notes are generally all that could be desired or] expected. Between 
two and three thousand cases are cited in each volume. Every American 
lawyer has the fullest confidence in the ability, learning and experience of the 
American editor, Irving Browne. It is a common experience that when we 
have a good thing we want more of it; and for this reason in examining these 
reports we have sometimes wished that we had more of Irving Browne and his 
American law. 

We commend ‘‘ English Ruling Cases ’’ as a series of reports of very great 
practical value to the American lawyer. 


LORD CHIEF JUSTICE RUSSELL, 
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